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AGENDA
Norton City Council
June 19, 2018

6:00 P.M.

1. Roll Call
2. Invocation — Rev. Gary Hill
3. Pledge of Allegiance
4. Approval of Minutes
1. Meeting of June 5, 2018
5. Audience for Visitors
6. Public Hearing:

A. A Public Hearing to Consider Amendments to the 2017-18 General
Fund Operating Fund Budget in the Amount of $1,489,719.

1. Public Hearing
2. Comments by City Council

3. Consideration by Council

7. New Business

A. Consideration of An Ordinance Adopting the Budget for the City of
Norton for the Fiscal Year July 1, 2018 Thru June 30, 2019.

B. Resolution Adopting a Five (5) Year Capital Improvement Plan.

C. Review of a Proposed Update to Chapter 18 (Procurement) of the
City Code.



D. Closed Meeting for Personnel as Per Section 2.2-3711 (A) (1) of
the Code of Virginia as Amended.

1.

Appointment to the Norton Social Services Advisory
Board to Fill the Unexpired Term of Lann Malesky
Whose Term Expires 05/22/19.

Appointment to the Norton Social Services Advisory
Board to Fill the Unexpired Term of Ann Holbrook
Whose Term Expires 05/22/19.

. Appointment to the Norton Social Services Advisory

Board to Fill the Unexpired Term of Dorie Stidham
Whose Term Expires 08/05/20.

Appointment to the Wise County/City of Norton
Youth Services Board, Currently Makayla Martinez
Whose Term Expires 07/01/18.

To 07/01/22

. Appointment to the Black Diamond Rural

Conservation Development Council, Currently Adam
Wells Whose Term Expires 07/01/18.

To 07/01/20

Appointment to the Planning Commission, Currently
Robert Isaac Whose Term Expires 07/31/18.

To 07/31/22

8. Comments by the City Manager, City Attorney, and City Council.

9. Adjournment.



The regularly scheduled meeting of the Norton City Council was held Tuesday, June 5,
2018, at 6:00 p.m., in the Municipal Council Chambers with Mayor William Mays
presiding.

Present: Robert Fultz, Jr., William Mays, Joseph Fawbush, and Delores Belcher

Also Present: Fred L. Ramey, Jr., City Manager and Bill Bradshaw, City Attorney

Absent: Mark Caruso

The invocation was given by Pastor Ken Taylor and was followed by the Pledge of
Allegiance led by Police Chief James Lane.

At this time, Mayor Mays noted Councilman Caruso was absent from the meeting due
to him receiving a request from the United States Army Reserve Officer Training Corps to
provide training.

Also, Mayor Mays said he would like council to consider amending the agenda to
include under Item 7-D-1 a request for a city sewer connection outside city limits.

It was the consensus of council to amend the agenda to include under Item 7-D-1 a
request for a city sewer tap outside city limits.

Upon a motion by Councilman Fawbush, seconded by Councilman Fultz, and passed by
unanimous vote, council moved to adopt the minutes of the May 15, 2018, meeting as
presented.

There was no response to the Mayor’s Call for Visitors.

A public hearing was held to solicit input on the proposed 2018-2019 Fiscal Budget for
the City of Norton.

The city manager said the proposed FY19 Budget had been duly advertised and he
wanted to provide a brief overview on the proposed budget. He then presented a
PowerPoint presentation on this budget breaking it down by its various funds. Mr. Ramey
said the budget included no revenue enhancements or reserves to balance the proposed
FY19 Budget. He said city administration is proposing a 75 cent increase to the Base
Water Rate for both inside and outside city customers, and recommends level funding in
the amount of $345,877 for Social Services.

Mr. Ramey said the General Operating Fund Budget includes a 12 percent cost increase
in health insurance, a decrease in the City’s Virginia Retirement System (VRS)
contributions, and a two percent cost of living (COLA) increase for non-state supported
positions. He said the debt service payment for Norton City Schools has slightly
increased, the Textbook Fund has decreased, and the proposed budget includes level
funding for the school system. The city manager noted the Enterprise Fund shows an
increase of $75,654, due to the proposed 75 cent increase to the Base Water Rate for both
inside and outside customers. This increase is being recommended in an effort to meet
loan covenants and to move the Enterprise Fund towards sustainability. Mr. Ramey said
there is no change to the FY19 Budget for Social Services. He said city administration still



did not know how the state budget will impact the city’s budget but he is receiving
information on the state budget.

There were no comments or questions from council prior to the public hearing.

Mayor Mays opened the public hearing.

There being no public comment, Mayor Mays closed the public hearing.

Mayor Mays advised the budget will be on the June 19™ agenda for consideration of
adoption.

Included in council’s packet for consideration was the proposed 2018-2019 Fiscal
Budget for Norton City Schools in the amount of $9,092,975, which includes local funds
totaling $2,491,515.

Mr. Ramey asked Superintendent Gina Wohlford if she had any additional comments.

Dr. Wohlford said the school system is waiting to receive information on the state’s
budget and she appreciates council’s consideration of Norton City School’s budget.

Councilwoman Belcher made a motion the city fund the Required Local Effort and the
Required Local Match of $1,624,311, debt service in the amount of $813,765, and the
Textbook Fund $22,107 for total funding of $2,460,183. Mayor Mays asked if there was
any discussion or a second on the motion. Councilman Fawbush seconded the motion.

Councilman Fultz asked if the motion unfunded the Safety Grant match.

Councilwoman Belcher confirmed the motion did not fund the Safety Grant match or
the technology upgrade.

Councilman Fultz asked school representatives the total project cost for the technology
upgrade at John I. Burton High School.

Supervisor of Finance for Norton City Schools Jacqulirie Brooke said the project is set
up as a three-year payment plan costing approximately $31,000 annually with the school
system absorbing the majority of the cost with level funding.

Mayor Mays asked for roll call vote: YES — Fultz, Fawbush, Belcher, Mays, NO -
None, ABSTAIN — None, ABSENT — Caruso, Council passed by unanimous vote and
moved to appropriate to Norton City Schools for FY 2018-2019 the Required Local Effort
and Required Local Match in the amount of $1,624,311, which is based upon 765 students;
the Textbook Fund in the amount of $22,107; and Debt Service totaling $813,765, for total
funding of $2,460,183 for FY19.

Prior to presenting council with the FY 2017-2018 Budget Amendments, the city
manager provided members with an updated breakdown of budget amendments. Mr.
Ramey said the city’s auditor requested that city administration include any grants the city
receives during the budget year in the amendment request. The FY 18 Budget
Amendments includes $106,910 from unappropriated reserves, $679,809 in additional
revenues, and $703,000 in loan proceeds for a total budget amendment of $1,489,719. Mr.
Ramey requested council’s authorization to advertise a public hearing to consider the
FY18 Budget Amendments.

Upon a motion by Councilman Fawbush, seconded by Councilwoman Belcher, and
passed by unanimous vote, council authorized the city manager to advertise a public
hearing on the updated budget amendments provided to council for the FY 2017-2018
Budget totaling $1,489,719.



Council was presented with a Resolution Approving the Lease Financing for the
Purchase of a Commercial Garbage Truck not to Exceed $144,000, and the Execution of
Documents in Connection with the Lease Financing,.

Mr. Ramey said city administration is asking for council’s approval of a lease finance
through the Virginia Municipal League/Virginia Association of Counties (VML/VACo)
Finance for the purchase of a garbage truck and he noted that the city attorney had
reviewed the documents.

Mr. Bradshaw added if council approves the lease finance request, he suggests
members authorize the city manager and Norton Director of Finance Jeff Shupe to execute
any lease documents related to this request when received from VML/VACo Finance.

Upon a motion by Councilwoman Belcher, seconded by Councilman Fultz, and passed
by the following unanimous roll call vote: YES — Fultz, Mays, Fawbush, Belcher, NO —
None, ABSENT — Caruso, council moved to adopt the Resolution Approving the Lease
Financing for the Purchase of a Commercial Garbage Truck not to Exceed $144,000, and
Authorized the City Manager and Director of Finance to Execute Any Documents Related
to the Lease Financing. (Insert)

Mr. Ramey said the city’s contract for audit services with Thrower Blanton and
Associates, P.C., expired this year and the city is required to advertise for procurement of
professional services. City administration requested proposals from qualified independent
certified public accountants to provide audit services through fiscal year ending June 30,
2020, with the option to extend for up to two additional one-year terms. Mr. Ramey said
this process is complete and city administration is recommending the city contract with
Thrower Blanton and Associates, P.C., to provide auditing services through FY20 with the
option to renew two additional years.

Upon a motion by Councilman Fultz, seconded by Councilwoman Belcher, and passed
by unanimous roll call vote, council moved to authorize city administration to contract
with Thrower Blanton and Associates, P.C., to provide audit services through fiscal year
ending June 30, 2020, with the option to extend for up to two additional one-year terms.

In their packets, council had a request from Lee Propane of Pennington Gap, Inc., of
112 Washington Road, S.W., for a sewer tap.

Mr. Ramey said this request is outside city limits and requires council’s approval. He
said he received the request June 4" and the City Transmission and Distribution
Department has confirmed city sewer is available at this location.

Upon a motion by Councilman Fawbush, seconded by Councilwoman Belcher, and
passed by unanimous vote, council moved to approve the installation of one outside sewer
tap request for Lee Propane of Pennington Gap, Inc., of 112 Washington Road, S.W.

Mr. Ramey confirmed with council the approved sewer connection expires one year
from the date of approval on June 5, 2019.

Upon a motion by Councilman Fawbush, seconded by Councilman Fultz, and passed
by unanimous roll call vote, council moved to go into closed meeting to discuss personnel
as per Section 2.2-3711 (A) (1) of the Code of Virginia, as amended.

Mayor Mays declared council in closed meeting.



Upon a motion by Councilman Fawbush, seconded by Councilwoman Belcher, and
passed by unanimous vote, council moved to go back into open meeting.
Mayor Mays declared council back in open meeting.

The Clerk polled each member of council as to the Certification of Closed Meeting
with each answering yes. The Clerk then read a Resolution of the Certification of Closed
Meeting.

Upon a motion by Councilman Fultz, seconded by Councilman Fawbush, and passed
by unanimous vote, council moved to adopt A Resolution of the Certification of Closed
Meeting. (Insert)

Mayor Mays opened the floor for nominations to the Lonesome Pine Regional Library
Board to fill the unexpired term of Lann Malesky whose term expires June 30, 2021.

Councilman Fawbush nominated Ginnie Stokes to the Lonesome Pine Regional
Library Board to fill an unexpired term which expires June 30, 2021.

Upon a motion by Councilman Fultz, seconded by Councilwoman Belcher, and passed
by unanimous vote, council moved that the nominations cease.

Mayor Mays declared Ginnie Stokes appointed to the Lonesome Pine Regional Library
Board to fill the unexpired term of Lann Malesky whose term expires June 30, 2021.

In comments from the City Manager:

Mr. Ramey said the Virginia Department of Motor Vehicles recognized the Norton
Police Department for having no traffic fatalities in 2017, and he noted this is the second
consecutive year that the department has been recognized.

Mr. Ramey said the city was recently recognized for risk management training through
the Virginia Municipal League Insurance Programs. City Building Official Mr. Winfred
Collins manages this program for the city and as a result of the program the city received a
reduced premium on a portion of its insurance coverage.

Mr. Ramey stated FY18 paving is completed. He said the city will stamp the
crosswalk at 5" Street and Park Avenue intersection by the end of June.

He said city administration has been producing tear-off map pads since 2012 that are
used primarily at hotels and local businesses for city promotion. Providing council with a
copy of the new map, Mr. Ramey noted that the most recent updated copy includes the
city’s recent branding.

Mr. Ramey provided council with copies of upcoming activities planned for the month
of June and event flyers for the month of July that include the Independence Day
Celebration, Fantastic Fridays Waterslides, the Farmers’ Market, and Flag Rock.

There were no comments from the City Attorney.
The following comments were made by council members:

Councilwoman Belcher said she is thankful that several portions of the budget process
are completed.



Councilwoman Belcher said everyone needs to start looking at ways to raise money to
do projects, especially projects that are needed in the schools.

Councilman Fultz thanked Mr. Ramey, Mr. Shupe, and city staff who contributed to
delivering this year’s budget.

He noted he spoke with Norton City Schools Supervisor of Finance Jacquline Brooke
at the last meeting regarding the School Safety Grant and she said the Safety Grant match
had to be local money. He advised council he is looking into possible match funding
sources other than the city, and he indicated that he would be willing to personally make a
contribution to any fundraising that might be initiated for these projects.

Councilman Fawbush said at the June 19" meeting he would like to schedule a
Saturday meeting to discuss upcoming projects and their funding packages.

Mayor Mays said he has spoken with several citizens while obtaining signatures to run
for re-election. He said he received one interesting comment from a resident who said
he/she is very appreciative of what is taking place in the city, and he/she is very proud of
city leadership who has accomplished so much with no money. Mayor Mays said he
advised the resident that he could thank Mr. Ramey and Mr. Shupe for these
accomplishments.

There being no further business to come before Council, the meeting adjourned.

CITY OF NORTON, VIRGINIA

William Mays, Mayor

ATTEST:

Clerk of Council



June 6, 2018

PUBLIC NOTICE

The City Council of the City of Norton, Virginia will hold a public hearing on
Tuesday, June 19, 2018 at 6:00 p.m. in the Municipal Council Chambers located at
618 Virginia Avenue, N.W., Norton, Virginia. The purpose of the hearing is to
consider an amendment to the 2017-2018 General Operating Fund Budget in the
amount of $1,489,719 of which $106,910 is for items to be funded out of
Unappropriated Reserves, of which $703,000 represents Loan Proceeds, and of
which $679,809 is for additional revenues associated with Grants and other outside
funding sources for various projects and events. Additional information is available
by contacting the City Manager during normal office hours, Monday through Friday
between 8:30 AM and 5:00 PM. All attendance and comments at the meeting are
encouraged and welcome.

This institution is an equal opportunity provider and employer.

Fred L. Ramey, Jr.

City Manager

To the Coalfield: Please advertise in the Coalfield Progress on Friday, June 8,
2018 and again on Friday, June 15, 2018.



City of Norton

FY18 Budget Amendments

From Unappropriated Reserves

4,088
3,764
12,534
26,000
21,025
12,000
2,499
10,000
15,000

W »vBruv-r;m:nn D, nn

106,910

AmeriCorps Lodging

Trail Equipment

Bear Proof Containers

Engineering Services - Rock Wall Repairs
Engineering Services - Additional Bridge Inspections
IT Equipment Replacement

Electric Pressure Washer

Snow Removal - Plow and Sticker

Fire Pay Reconciliation

Additional Revenues

20,831
35,715
7,500
3,758
5,400
149,900
40,000
7,000
16,830
50,000
336,375
4,000
2,500

Wn|nr NN n-nnnnnnunmnnn

679,809

Loan Proceeds

$

500,000
59,000
144,000

s
s
s

703,000

1,489,719

Preventive Health and Human Services Grant
DCIJS Grants - SRO

Dept. of Emergency Management
Woodbooger Event

Trail Development

PEG Funding - VDOT

Building Collaborative Communities - DHCD

Building Collaborative Communities - Local Contributions

Downtown Revitalization - DHCD

Rural Development Grant for Police Vehicles
Regional Firefighters Assistance Grant

VML Safety Grant - PD Body Camera's
Donations for Police Dept. Body Camera's

Proceeds from Line of Credit
Rural Development Loan for Police Vehicles
Proceeds from Lease - Garbage Truck

Total Budget Amendment
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AN ORDINANCE ADOPTING THE BUDGET FOR THE CITY OF NORTON,
VIRGINIA FOR THE FISCAL YEAR OF JULY 1, 2018 THRU JUNE 30, 2019
APPROPRIATING FUNDS FOR ALL CONTEMPLATED EXPENSES OF THE CITY FOR
THE FISCAL YEAR AND PLACING LEVIES UPON ALL REAL ESTATE, PERSONAL
PROPERTY AND BANK STOCK, LICENSES, FEES, USER CHARGES, AND ALL OTHER
LEVIES AS PREVIOUSLY IMPOSED OR MODIFIED HEREIN.

WHEREAS, pursuant to Chapter 25 of Title 15.2 of the Code of Virginia, the Council has
prepared a budget for this municipality setting forth the contemplated expenditures, the
aggregate amount appropriated during the preceding fiscal year and the amount expended during

that year, and the aggregate amount appropriated or expected to be appropriated for the current
year; and,

WHEREAS, notice and publication and synopsis to the same were published in the
newspaper of general circulation in Wise County, Virginia, and at least one public hearing was
held at least seven days prior to the approval of the budget as provided by Section 15.2-2506 of
the Code of Virginia; and,

NOW, THEREFORE, BE IT ORDAINED AND ENACTED by the Council,
after due notice and mature consideration of the said budget, after a public hearing, that the
attached budget be, and it is hereby adopted as the budget of the City of Norton for the fiscal

year beginning July 1, 2018 and ending June 30, 2019. The said budget is attached hereto and
made a part hereof by reference.

BE IT FURTHER ORDAINED AND ENACTED that there is hereby appropriated from
the funds set forth above for the fiscal year July 1, 2018 and ending June 30, 2019 the sums set
forth after each item therein. Any contingency fund or unappropriated balances from the

previous year are not appropriated by this ordinance and may be appropriated by Council from
time to time.

BE IT FURTHER ORDAINED AND ENACTED that there is hereby levied a fee of $0.90
on each $100.00 of assessed value of real estate and improvements situated thereon in the City; a
tax of $2.05 on each $100.00 of assessed tangible personal property assessed by the City and now
segregated pursuant to Title 15.2, Chapter 25, of the Code of Virginia, and amendments thereto
including tangible personal property of public utilities located and doing business within the City
and upon all other properties subject to taxation by the City and not herein otherwise provided
for.

11
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BE IT FURTHER ORDAINED AND ENACTED that the in-city water rate shall
increase from $5.05 per 1,000 gallons to $5.80 per 1,000 gallons and the out-of-city water rate
shall increase from $10.10 per 1,000 gallons to $11.60 per 1,000 gallons.

BE IT FURTHER ORDAINED AND ENACTED by the Council that all other
assessments, taxes, and fees previously imposed by the City unless repealed are again levied,
assessed and imposed as set forth previously by Council and shall remain in full force and effect
until changed by Council.

THIS ORDINANCE shall be effective July 1, 2018.

ADOPTED on this 19" day of June, 2018.

CITY OF NORTON, VIRGINIA

William J. Mays
Mayor

ATTEST:

Clerk



NOTICE OF PUBLIC HEARING
CITY OF NORTON, VIRGINIA
SYNOPSIS OF THE BUDGET

FOR INFORMATION
AND FISCAL PLANNING PURPOSES ONLY
FISCAL YEAR JULY |, 2018 THROUGH JUNE 30, 2019

PUBLIC NOTICE IS HEREBY GIVEN THAT THE Council of the City of
Norton, Virginia, will, pursuant to Section 15.2-2506 of the Code of Virginia, as
amended, conduct a public hearing at the Municipal Building located at 618 Virginia
Avenue, N. W. at 6:00 p.m. on the 5™ day of June 2018 to consider the proposed
municipal budget for the fiscal year of July 1, 2018 through June 30, 2019.

A Real Estate Tax levy of $ .90 per $100.00 assessed valuation of all taxable real
estate, mobile homes and public utilities (at 100% assessment) with improvements
thereon. Note the present tax rate of $ .90 per $100.00.

A Personal Property Tax levy of $2.05 per $100.00 assessed valuation. Note the
present tax rate of $2.05 per $100.00.

An in-city water rate of $5.80 per 1,000 gallons and an out-of-city water rate of
$11.60 per 1,000 gallons. Note the current rates are $5.05 and $10.10 respectively.

All other fees, licenses, bank stock tax, utility tax, franchise tax and other taxes
previously imposed by the municipality unless repealed are again levied, assessed, and
imposed as previously established by Council and shall remain in full force and effect
until changed by Council.

Any citizen, taxpayer, or interested person shall have the right to attend and state
his or her views, orally or in writing on the budget.

A copy of the entire proposed budget is available for public inspection at the
Municipal Office during regular business hours or at the City of Norton’s website at
www.nortonva.gov.
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2018 - 2019
REVENUE
$ 9,669,460

2017 - 2018

REVENUE
$ 9,617,576

2018 - 2019

REVENUE

$

3,207,904

2017 - 2018

REVENUE

$

3,135,250

2018 - 2019

REVENUE

$

1,386,620

2017 - 2018

REVENUE

$

1,386,620

2018 - 2019

Revenue

$ 70,000

2017 - 2018

Revenue

$ 60,000

SYNOPSIS OF THE BUDGET

GENERAL FUND

WATER AND SEWER

SOCIAL SERVICES FUND

POLICE INVESTIGATIVE
RESTITUTION

2018 - 2019
EXPENDITURE
$ 9,669,460

2017 - 2018
EXPENDITURE
$ 9,617,576

2018 - 2019
EXPENDITURES
$ 3,207,904

2017 - 2018
EXPENDITURES
$ 3,135,250

2018 - 2019
EXPENDITURES
$ 1,386,620

2017 - 2018
EXPENDITURES
$ 1,386,620

2018 - 2019
Expenditures

$ 70,000

2017 - 2018
Expenditures

$ 60,000
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Norton City Schools

Operations

2018 - 2019

REVENUE

$ 8,311,611

2017 - 2018

REVENUE

$ 8,125,184
TEXTBOOKS
2018 - 2019
S 192,934

NCS EARLY RETIREMENT
2018 - 2019
$ 147,400

Food Services Fund
2018 - 2019
$ 441,030

Capital Projects Fund
2018 - 2019
$ -0-

15

2018 - 2019
EXPENDITURES

$ 8,311,611

2017 - 2018
EXPENDITURES

Fred L. Ramey, Jr.
City Manager

$ 8,125,184

This institution is an equal opportunity provider and employer.

TO THE COALFIELD: Please run in the Coalfield in a NON-LEGAL TYPE AD on

May 18", May 25™, and June 1% 2018.
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A RESOLUTION OF THE CITY COUNCIL
OF THE CITY OF NORTON ADOPTING A
FIVE YEAR CAPITAL IMPROVEMENTS
PROGRAM.

WHEREAS, a Capital Improvements Program (CIP) is a process of budgeting for
items that are expected to last several years and generally have significant costs; and

WHEREAS, Capital Improvement Projects include the purchase or improvement of
buildings or land, major equipment, vehicles and other commodities. Examples include
water and sewer facilities, streets and bridges, police vehicles, garbage trucks, computers,
parks and planning/engineering studies; and

WHEREAS, the capital improvement process involves identifying needed projects
and ranking them by priority. Proposed projects are listed in the CIP along with the year
projects will be started, the amount expected to be spent in each year, and the proposed
method of financing; and

WHEREAS, the CIP is an important tool in the management of a community
because the process fosters sound financial management of community resources. The
CIP provides an opportunity to project major expenditures for public improvements and
to establish a deliberate and reasonable schedule for constructing and financing those
projects over several years.

NOW, THEREFORE, BE IT RESOLVED that the Norton City Council adopts the
proposed Five Year Capital Improvements Program and will attempt to fund certain

projects in the next fiscal budget.

ADOPTED this 19" day of June, 2018.

CITY OF NORTON, VIRGINIA

William J. Mays, Mayor

ATTEST:

Clerk
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2018 Recommended Five-Year Capital Plan

General Fund
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o 2018-19 2019-20 2020-21 2021-22 2022-23
Description # Thereafter
Community Center Refurbishment 1 $35,000 $365,000
Replace Tables and Chairs at Comm Center 1A $2,000
Swimming Pool Replacement 2 $1,357,960
Paving of Flag Rock Overlook Trail 3 $3,000
Place Cabins at Flag Rock Park 4 $5,000 $145,000
Flag Rock Lighting Project 5 $15,000
Overlook Deck at Picnic Area 6 $4,000
Lost Creek Trail Enhancements 7 $20,000
Roof Replacement at Flag Rock Sheds 8 $15,000
Repaving of Flag Rock RD/Lower Campground 9 $90,000
Improve Flag Rock Accessibility 10 $2,500
Replace Flag Rock Overlook Bridge & Fencing 11 $75,000
Complete Makeover of 11th Street Park 12 $300,000
Tennis Court Resurfacing 12A $60,000
Restrooms for 11th Street Park 128 $25,000
Legion Park Improvements 13 $18,000
Pave Legion Park Entrance & Parking Area 14 $8,000
Walking Trail at Clear Creek Park 15 $7,500
Fishing Pier at Upper Reservoir 16 $10,000
New Riding Mower for Park Maintenance 17 $12,000
Norton Riverwalk Project 18 $564,600
Lost Creek Property 19 ?2?2?
Picnic Tables for Parks 20 $4,000
Purchase New Fleet of Trucks 21 $600,000 $400,000
New Fire Hall/Public Safety Building 22 $3,500,000
Upgrades at Fire Station #2 23
Roof Replacement 23A $25,000
Ceiling Tile Replacement 23B ?2??
Second Bay Door 23C $5,000
Emergency Advisory Radio System 24 $30,000
Communication Equipment 25 $35,000
New Police Vehicles 26 $31,500 $31,500 $31,500 $31,500
Digital In-Car Video Systems 27 $36,400
Speed Indicator Sign 28 $14,000
Purchase Patrol Rifles 29 $5,000
Purchase Laptop Computers 30 $5,000 $5,000 $5,000 $5,000
Page 1 Totals $5,000 $186,500 $744,000 $157,500 $6,846,960




2018 Recommended Five-Year Capital Plan
General Fund
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2018-19 2019-20 2020-21 2021-22 2022-23
Description ¥ Thereafter
Purchase Body Cameras 31 $10,000
New or Renovated Police Facility 32 ???
Tasers and Equipment 33 $30,000
Security Cameras 34 $4,000
Purchase 1-Ton Dump Truck 35 $15,000 $15,000 $15,000 $15,000
Purchase 2 Ton Dump Trucks 36 $120,000
Used Van or Mini Bus for Inmate Labor 37 2?7
Purchase Pickup Trucks 38 $15,000 $15,000 $15,000 $15,000
Purchase of Used Public Works Equipment 39 $25,000 $25,000 $25,000 $25,000
Salt Spreaders for Dump Trucks 40 $15,000
Snow Plows for Dump Trucks 41 $10,000 $10,000
Small Snowplow for Pickup Trucks 42 $15,000
2.5 Cubic Yard Salt Spreader 43 $8,000
Purchase New Motor Grader 44 $250,000
10 Ton Trailer 45 $8,000
Purchase Riding Mower 46 $18,000
Purchase Portable Generator 47 $4,000
Storm Drainage Replacement 48 $4,850,000
Annual Paving 49 $225,000 $200,000 $200,000 $200,000 $175,000
Street Milling 49A ?27?
Milling and Paving of Park Avenue 49B $1,500,000
Mill, Pave, & Replace Downtown Traffic Controls 50 $5,159,500
Construction of New City Shop 51 $2,500,000
Purchase Tire Changer 51A $10,000
Purchase Tire Balancer 51B $9,000
Purchase Free Standing Tool Box 51C $8,000
Salt Shed Improvements 51D $200,000
Installation of Wash Bay Heating System 51E $10,000
Replace Radios to Meet FCC Requirements 52 $7,500
Downtown Revitalization 53
Sidewalk Replacement 53A $50,000 $50,000 $50,000 $50,000
Streetscape Improvements 53B $10,000
Fagade Program 53C $7,500 $7,500 $7,500 $7,500
Develop Downtown Business District Plan 53D ?7?
Residential Sidewalk Replacement Program 54 $50,000 $50,000 $50,000 $50,000
Vacant Home Demolition Program 55 $5,000
Page 2 Totals $225,000 $362,500 $512,500 $372,500 $14,948,50(




2018 Recommended Five-Year Capital Plan
General Fund
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L. 2018-19 2019-20 2020-21 2021-22 2022-23
Description # Thereafter
GIS Upgrades: 56
GIS Layer Projects S6A $15,000
Annual Vehicle Replacement 57 $100,000 $100,000 $100,000 $100,000
ADA Enhancement 58 $5,000 $5,000 $5,000 $5,000
Office Equipment 59 $7,500 $7,500 $7,500 $7,500
Renovate City Hall - Interior 60 $75,000
Stone Wall Repair 61 $15,000 $15,000 $15,000 $15,000
Equipment Leases 62 $64,000 $100,000 $100,000 $100,000 $100,000
New Year's Eve Family Event 63 $7,500
CO-OP Events at the VA KY Opry 64 $10,000
Branch Library 65 ???
Housing Initiatives 66
City-Wide Neighborhood Needs Assessment 66A ???
Dilapidated Structure Demolition 66B $10,000
Whitaker Farm Road 66C $425,000
Implementation of Hawthorne Traffic Study 67
Guide Signs 67A $1,500
Christmas Decorations 68 $5,000 $5,000 $5,000 $5,000
Downtown Wi-Fi 69 ?7?
Tourism Projects 70 ??7?
Foot Bridge at Clear Creek Park 71 $75,000
Replace Pedestrian Crossings 72 $6,400
Bridge Repairs 73 $150,000 $2,150,000
Downtown Traffic Signal Markings 74 2??
Remove Dead Hemlock Along Rt. 619 75 ?27??
Destination Center 76 $100,000 $1,150,000
Accounting Hardware/Software Upgrades 77 $50,000
Study Flood Medication Options 78 $4,000
Page 3 Totals $64,000 $496,500 $232,500 $232,500 $4,197,900
Page 2 Totals $225,000 $362,500 $512,500 $372,500 $14,948,500
Page 1 Totals $5,000 $186,500 $744,000 $157,500 $6,846,960
Total $294,000 $1,045,500 | $1,489,000 $762,500 $25,993,36(




2018 Recommended Five-Year Capital Plan
Enterprise Fund
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o 2018-19 2019-20 2020-21 2021-22 2022-23
Description # Thereafter
Minor Line Replacement 1 $50,000 $50,000 $50,000 $50,000
Water Line Replacement 2 ?7?
Sewer Improvements 3 $75,000 $75,000 $75,000 $75,000
Sewer Line Replacement 4 $15,863,508
Water Tank Rehab Program 5 $46,000 $46,000 $46,000 $46,000 $51,000
Leak Detection and Repair Program 6 $10,000 $10,000 $10,000 $10,000
Improvements to Water Intake Structures 7 $134,000
Lower Dam Improvements 8 $371,800
Lower Dam Temporary Repairs 8A $60,000
Improvements to Upper Water Plant 9 $25,000
Treatment Filter Rework 10 $40,000
SCADA / Hardware and Software 11 $5,000
Purchase Variable Frequency Drives 12 $30,000
Water Tank Installation 13 ???
Disaster Storage of Spare Parts/Items 14 $30,000
Replace Laboratory Analysis Equipment 15 $10,000
Maint. on Flocculators and Sedimentation Basins 16 $95,000
Installation of Security Fence 17 $16,000
Leak Detection Equipment 18 $3,500
Water Plant Lighting 19 $3,500
Testing Accuracy of Master Meters 20 $10,000
PER for Hawthorne Rt 58 Intersection 21 $600,000
Static Mixer 22 $33,000
Pump and Motor Replacement 23 $37,000
Line Replacement at Water Plant 24 $400,000
Josephine Pump Station Clean Up 25 ?27??
Josephine Pump Station - New Fence and Gates 26 $35,000
Josephine Pump Station - Generator and Security 27 $300,000
Replace 1-Ton Truck and Tool Bed 28 $50,000
Replace Upper Dam Gate Valves 29 $95,000
Install Micro-Filtration System at Plant 30 $1,027,000
Demo 4th Street Water Tank 31 $10,000
Purchase Pickup Truck for Meter Reader 32 $30,000
Hoot Owl Pump Station Upgrade 33 $25,000
Filter Rate Flow Valve 34 $45,000
Total $46,000 $416,000 $647,800 $786,000 $18,263,50¢
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PROCUREMENT ORDINANCE
ARTICLE 1. GENERAL PROVISIONS

SEC. 18.1-1. Short title.

This chapter may be cited as the Procurement Ordinance of the City of Norton.

SEC. 18.1-2 Purpose; Intent of Council.

(a) The purpose of this chapter is to enunciate the public policies pertaining to governmental
procurement from nongovernmental sources, to include governmental procurement that may or
may not result in monetary consideration for either party. This chapter shall apply whether the
consideration is monetary or nonmonetary and regardless of whether the City, the contractor, or
some third party is providing the consideration.

(b) To the end that the City obtain high quality goods and services at reasonable cost, that all
procurement procedures be conducted in a fair and impartial manner with avoidance of any
impropriety or appearance of impropriety, that all qualified vendors have access to public
business and that no offeror be arbitrarily or capriciously excluded, it is the intent of Council that
competition be sought to the maximum feasible degree, that procurement procedures involve
openness and administrative efficiency, that the City enjoy broad flexibility in fashioning details
of such competition, that the rules governing contract awards be made clear in advance of the
competition, that specifications reflect the procurement needs of the City rather than being drawn
to favor a particular vendor, and that the purchaser and vendor freely exchange information
concerning what is sought to be procured and what is offered. The City may consider best value
concepts when procuring goods and nonprofessional services, but not construction or

professional services. The criteria, factors, and basis for consideration of best value and the
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process for the consideration of best value shall be as stated in the procurement solicitation.
similar to Code of Virginia §2.2-4300

SEC. 18.1-3. Definitions.

As used in this chapter:

“Affiliate” means an individual or business that controls, is controlled by, or is under common
control with another individual or business. A person controls an entity if the person owns,
directly or indirectly, more than 10 percent of the voting securities of the entity. For the
purposes of this definition “voting security” means a security that (i) confers upon the holder the
right to vote for the election of members of the board of directors or similar governing body of
the business or (ii) is convertible into, or entitles the holder to receive, upon its exercise, a
security that confers such a right to vote. A general partnership interest shall be deemed to be a
voting security.

“Best value” as predetermined in the solicitation, means the overall combination of quality,
price, and various elements of required services that in total are optimal relative to the City’s
needs.

“Business” means any type of corporation, partnership, limited liability company, association, or
sole proprietorship operated for profit.

“Competitive negotiation” is the method of contractor selection set forth in Sec. 18-3.6.
“Competitive sealed bidding” is the method of contractor selection set forth in Sec. 18-3.5.
“Construction” means building, altering, repairing, improving or demolishing any structure,

building or highway, and any draining, dredging, excavation, grading or similar work upon real

property.
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“Employment services organization” means an organization that provides employment services
to individuals with disabilities that is an approved Commission on the Accreditation of
Rehabilitation Facilities (CARF) accredited vendor of the Department for Aging and

Rehabilitative Services.

“Goods” means all material, equipment, supplies, printing and automated data processing
hardware and software.

“Informality” means a minor defect or variation of a bid or proposal from the exact requirements
of the Invitation to Bid, or the Request for Proposal, which does not affect the price, quality,
quantity or delivery schedule for the goods, services or construction being procured.

“Job order contracting” means a method of procuring construction by establishing a book of unit
prices and then obtaining a contractor to perform work as needed using the prices, quantities, and
specifications in the book as the basis of its pricing. The contractor may be selected through
either competitive sealed bidding or competitive negotiation depending on the needs of the City.
A minimum amount of work may be specified in the contract. The contract term and the project
amount shall not exceed the limitations specified in Sec. 18-7.2.

“Multiphase professional services contract” means a contract for the providing of professional
services where the total scope of work of the second or subsequent phase of the contract cannot
be specified without the results of the first or prior phase of the contract.

“Nonprofessional services” means any services not specifically identified as professional
services in the definition of professional services.

“Potential bidder or offeror” for the purposes of Sec. 18-48 and Sec. 18-52 means a person who,
at the time the City negotiates and awards or proposes to award a contract, is engaged in the sale

or lease of goods, or the sale of services, insurance or construction, of the type to be procured
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under the contract, and who at such time is eligible and qualified in all respects to perform that
contract, and who would have been eligible and qualified to submit a bid or proposal had the
contract been procured through competitive bidding or competitive negotiation.

“Professional services” means work performed by an independent contractor within the scope of
the practice of accounting, actuarial services, architecture, land surveying, landscape
architecture, law, dentistry, medicine, optometry, pharmacy or professional engineering.

“City” means the City of Norton, Virginia acting though City Council or designees of City
Council.

“Public contract” means an agreement between the City and a nongovernmental source that is
enforceable in a court of law.

“Responsible bidder” or “offeror” means a person who has the capability, in all respects, to
perform fully the contract requirements and the moral and business integrity and reliability that
will assure good faith performance, and who has been prequalified, if required.

“Responsive bidder” means a person who has submitted a bid that conforms in all material
respects to the Invitation to Bid.

“Reverse auctioning” means a procurement method wherein bidders are invited to bid on
specified goods or nonprofessional services through real-time electronic bidding, with the award
being made to the lowest responsive and responsible bidder. During the bidding process,
bidders’ prices are revealed and bidders shall have the opportunity to modify their bid prices for
the duration of the time period established for bid opening.

“Services” means any work performed by an independent contractor wherein the service
rendered does not consist primarily of acquisition of equipment or materials, or the rental of

equipment, materials and supplies.
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similar to Virginia Code § 2.2-4301

SEC. 18.1-3.1 Purchasing system established; designation and bond of purchasing agent.
(a) There is hereby established a purchasing system to operate under the direction and
supervision of the City Manager.
(b)  The City Manager is hereby designated and appointed as the purchasing agent for the
City. The City Manager may, at his discretion, designate a member of the City Staff as
purchasing agent and such person shall be subject to the general direction and control of the City
Manager.
(c) Council may require the purchasing agent to give an official bond in an amount to be
established by Council and on a form to be approved by the City Attorney.
Ord. of 11-16-82 (2) §§ 1-3
SEC. 18.1-3.2 General Powers and duties of the purchasing agent.
(a) The purchasing agent shall serve as the principal public purchasing official for the City
and shall be responsible for the procurement of goods, services, insurance and construction in
accordance with this chapter, as well as the management and disposal of supplies.
(b) In accordance with this chapter, the purchasing agent shall:

€)) Purchase or supervise the purchasing of all goods, services, insurance and
construction needed by the City.

(2)  Exercise direct supervision over the City’s general stores and general supervision
over all other inventories of goods belonging to the City.

3 Sell, trade, or otherwise dispose of surplus goods belonging to the City.

4) Establish and maintain programs for specifications development, contract
administration and inspection and acceptance, in cooperation with the public agencies using the

goods, services or construction.
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(c) Consistent with this chapter, the purchasing agent may adopt operational procedures
relating to the execution of his duties. In addition, the purchasing agent shall have the power and
duty to:

(1) Purchase or contract for all goods, services, insurance and construction required
by using department, except as provided herein.

) Ensure preparation and enforcement of standard specifications.

(3)  Ensure the inspection of all deliveries of goods, services, or construction
purchased through him to determine their conformance with the order or contract.

4) Act to procure for the City the highest quality of goods, services, insurance and

construction at the least expense to the City.

(5) Endeavor to obtain as full and open competition as possible on all purchases and

sales.

(6) Keep informed of current developments in the fields of purchasing, prices, market
conditions and new products.

€)) Secure for the City the benefits of research done in the fields of purchasing by
other governmental jurisdictions, national societies, national trade associations, and by private
business and organizations.

(8) Prepare and adopt standard purchase nomenclature for the using departments and

for goods.

(9)  Prepare, adopt, and maintain a vendor’s file containing catalogues, descriptions of

commodities, prices and discounts.
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(10)  Declare vendors who default on their quotations as irresponsible bidders and to
qualify them from receiving business from the City for a stated period of time, subject to the
approval of the City Manager.

(11) Maintain a current file of sources of goods, services, insurance and construction to
be known as a bidder list vendors can request to be included.

(12)  Not to issue any order for delivery on a purchase until the City Treasurer shall
have certified, after pre-audit, that there is to the credit of the using agencies concerned a
sufficient unencumbered appropriation balance, in excess of all unpaid obligations, to defray the
amount of such order.

(13)  Perform such other functions and duties as may be necessary in keeping with
good purchasing practices.

Ord. of 11-16-82(2), §§ 4, 5
SEC. 18.1-3.3 Purchase to be in accord with chapter; sale of obsolete or unusable personal
property.

(a) All purchases of, and contracts for, supplies, materials, equipment and contractual
services shall be in accordance with the chapter.

(b)  All sales of personal property which has become obsolete and unusable shall be
based wherever feasible on competitive bids. If the amount of the sale is estimated to exceed
five thousand dollars ($5,000.00), sealed bids shall, unless Council shall provide otherwise, be
solicited by public notice inserted at least once in a newspaper of countywide circulation at least
five (5) calendar days before the final date of submitting bids.

Ord. of 11-16-82(2), §46
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SEC. 18.1-3.4 Compliance with conditions on federal grants or contracts.

Where a procurement transaction involves the expenditure of federal assistance or contract
funds, the receipt of which is conditioned upon compliance with mandatory requirements in
federal laws or regulations not in conformance with the provisions of this chapter, the City may
comply with such federal requirements, notwithstanding the provisions of this chapter, only upon
written determination of Council that acceptance of the grant or contract funds under the
applicable conditions is in the public interest. Such determination shall state the specific
provision of this chapter in conflict with the conditions of the grant or contract.

Ord. of 11-16-82(2), §3

SEC. 18.1-3.5 Process for competitive sealed bidding.

The process for competitive sealed bidding shall include the following:

1. Issuance of a written Invitation to Bid containing or incorporating by reference the
specifications and contractual terms and conditions applicable to the procurement. Unless the
City has provided for prequalification of bidders, the Invitation to Bid shall include a statement
of any requisite qualifications of potential contractors. No Invitation to Bid for construction
services shall condition a successful bidder’s eligibility on having a specified experienced
modification factor. When it is impractical to prepare initially a purchase description to support
an award based on prices, an Invitation to Bid may be issued representing the submission of
unpriced offers to be followed by an Invitation to Bid limited to those bidders whose offers have

been qualified under the criteria set forth in the first solicitation.
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2. Public notice of the Invitation to Bid at least 10 days prior to the date set for receipt of
bids published in a newspaper of general circulation. Bids may be solicited directly from
potential contractors.

3. Public opening and announcement of all bids received.

4. Evaluation of bids based upon the requirements set forth in the Invitation to Bid, which
may include special qualifications of potential contractors, life-cycle costing, value analysis, and
any other criteria such as inspection, testing, quality, workmanship, delivery, and suitability for a
particular purpose, which are helpful in determining acceptability; and

5. Award to the lowest responsive and responsible bidder. When the terms and conditions
of multiple awards are so provided in the Invitation to Bid, awards may be made to more than
one bidder.

For the purposes of subdivision 1. “experience modification factor” means a value assigned to an

employer as determined by a rate service organization in accordance with its uniform experience

rating plan.

Similar provisions, Code of Virginia §2.2-4302.1

SEC. 18.1-3.6. Process for competitive negotiation.

A. The process for competitive negotiation shall include the following:

1. Issuance of a written Request for Proposal indicating in general terms that which is
sought to be procured, specifying the factors that will be used in evaluated the proposal,
indicating whether a numerical scoring system will be used in evaluation of the proposal, and
containing or incorporating by reference the other applicable contractual terms and conditions,
including an unique capabilities, specifications or qualifications that will be required. In the

event that a numerical scoring system will be used in the evaluation of proposals, the point
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values assigned to each of the evaluation criteria shall be included in the Request for Proposal or
posted at the location designated for public posting of procurement notices prior to the due date
and time for receiving proposals. No Request for Proposal for construction authorized by this
chapter shall condition a successful offeror’s eligibility on having a specified experience
modification factor.

2. The City shall publish in a newspaper of general circulation in the area in which the
contract is to be performed so as to provide reasonable notice to the maximum number of
offerors that can be reasonably anticipated to submit proposals in response to the particular
request. In addition, proposals may be solicited directly from potential contractors.

3. For goods, nonprofessional services, and insurance, selection shall be made of two or
more offerors deemed to be fully qualified and best suited among those submitting proposals, on
the basis of the factors involved in the Request for Proposal, including price if so stated in the
Request for Proposal. In the case of a proposal for information technology, the City shall not
require an offeror to state in a proposal any exception to any liability provisions contained in the
Request for Proposal. Negotiations shall then be conducted with each of the offerors so selected.
The offeror shall state any exception to any liability provisions contained in the Request for
Proposal in writing at the beginning of negotiations, and such exceptions shall be considered
during negotiation. Price shall be considered, but need not be the sole primary determining
factor. After negotiations have been conducted with each offeror so selected, the City shall
select the offeror which, in its opinion, has made the best proposal and provides the best value,
and shall award the contract to that offeror. When the terms and conditions of multiple awards
are so provided in the Request for Proposal, awards may be made to one or more offeror. Should

the City determine in writing and in its sole discretion that only one offeror is fully qualified, or
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that one offeror is clearly more highly qualified than the others under construction, a contract
may be negotiated and awarded to that offeror, or

4. For professional services, the City shall engage in individual discussions with two or
more offerors deemed fully qualified, responsible and suitable on the basis of initial responses
and with emphasis on professional competence, to provide the required services. Repetitive
informal interviews shall be permissible. The offerors shall be encouraged to elaborate on their
qualifications and performance data or staff expertise pertinent to the proposed project, as well as
alternative concepts. In addition, offerors shall be informed of any ranking criteria that will be
used by the City in addition to the review of the professional competence of the offeror. The
Request for Proposal shall not, however, request that offerors furnish estimates of man-hours or
cost for services. At the discussion stage, the City may discuss nonbinding estimates of total
project costs, including, but not limited to, life-cycle costing, and where appropriate, nonbinding
estimates of prices for services. In accordance with Sec. 18.1-39, proprietary information from
competing offerors shall not be disclosed to the public or to competitors. For architectural or
engineering services, the City shall not request or require offerors to list any exceptions to
proposed contractual terms and conditions, unless such terms and conditions are required by
statute, regulation, ordinance, or standards developed pursuant to Virginia state law, until after
the qualified offerors are ranked for negotiations. At the conclusion of discussion, outlined in
this subdivision, on the basis of evaluation factors published in the Request for Proposal and all
information developed in the selection process to this point, the City shall select in the order of

preference two or more offerors whose professional qualifications and proposed services are

deemed most meritorious.
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Negotiations shall then be conducted, beginning with the offeror ranked first. If a contract
satisfactory and advantageous to the public body can be negotiated at a prices considered fair and
reasonable and pursuant to contractual terms and conditions acceptable to the City, the award
shall be made to that offeror. Otherwise, negotiations with the offeror ranked first shall be
formally terminated and negotiations conducted with the offeror ranked second, and so on until
such a contract can be negotiated at a fair and reasonable price.

Notwithstanding the foregoing, if the terms and conditions for multiple awards are included in
the Request for Proposal, the City may award contracts to more than one offeror.

Should the City determine in writing and in its sole discretion that only one offeror is fully
qualified or that one offeror is clearly more highly qualified and suitable than the others under
consideration, a contract may be negotiated and awarded to that offeror.

B. Multiphase professional services contracts satisfactory and advantageous to the
completion of large, phased, or long-term projects may be negotiated and awarded based on a
fair and reasonable price for the first phase only, where the completion of the earlier phases is
necessary to provide information critical to the negotiation of a fair and reasonable price for
succeeding phases. Prior to entering into any such contract, the City shall (i) state the anticipated
intended total scope of the project and (ii) determine in writing that the nature of the work is such
that the best interests of the City require awarding the contract.

For the purposes of subdivision A 1, “experience modification factor” means a value assigned to
an employer as determined by a rate service organization in accordance with its uniform
experience rating plan.

Similar provision Code of Virginia §2.2-4202.2
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ARTICLE 2. CONTRACT FORMATION AND ADMINISTRATION.
SEC. 18.1-7. Methods of procurement.
A. All public contracts with nongovernmental contractors for the purchase or lease of goods,
or for the purchase of services, insurance, or construction, shall be awarded after competitive
sealed bidding, or competitive negotiation as provided in this section, unless otherwise
authorized by law.
B. Professional services shall be procured by competitive negotiation.
C. Goods, services other than professional services, and insurance may be procured by
competitive sealed bidding or competitive negotiation.
Upon a written determination made in advance by Council to the City that competitive
negotiation is either not practical or not fiscally advantageous, insurance may be procured
through a licensed agent or broker selected in the manner provided for the procurement of things
other than professional services set forth in subsection E. of this section. The basis for this
determination shall be documented in writing.
D. Construction may be procured only by competitive bidding, except that competitive
negotiation may be used in the following instances:
1. By the City on a fixed price design-build basis or construction management basis as
provided in Va. Code Chapter 43.1 (§2.2-4378 et seq.); or
2. By the City for the construction of highways and any draining, dredging, excavating,
grading or similar work upon real property upon a determination made in advance by the City
and set forth in writing that competitive sealed bidding is either not practicable or not fiscally

advantageous to the public, which writing shall document the basis for this determination.
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E. Upon a determination in writing that there is only one source practicably available for
that which is to be procured, a contract may be negotiated and awarded to that source without
competitive sealed bidding or competitive negotiation. The writing shall document the basis for
this determination. The City shall issue a written notice stating that only one source was
determined to be practicably available, and identifying that which is being procured, the
contractor selected, and the date on which the contract was or will be awarded. The notice shall
be published in a newspaper of general circulation on the day the City awards or announces its
decision to award the contract, whichever occurs first.

F. In case of emergency, a contract may be awarded without competitive sealed bidding or
competitive negotiation; however, such procurement shall be made with such completion as is
practicable under the circumstances. A written determination of the basis for the emergency and
for the selection of the particular contractor shall be included in the contract file. The City shall
issue a written notice stating that the contract is being awarded on an emergency basis, and
identifying that which is being procured, the contractor selected, and the date on which the
contract was or will be awarded. This notice shall be published in a newspaper of general
circulation on the day the City awards or announces its decision to award the contract, whichever
occurs first, or as soon thereafter as is practicable.

G. The City may establish purchase procedures, if adopted in writing, not requiring
competitive sealed bids or competitive negotiation for single or term contracts for:

1. Goods and services other than professional services and non-transportation-related
construction, if the aggregate or the sum of all phases is not expected to exceed $100,000; and

2. Transportation-related construction, if the aggregate or sum of all phases is not expected

to exceed $25,000.00.

Page 14 of 62



78

However, such small purchase procedures shall provide for competition wherever practicable.
Such purchase procedures may allow for single or term contracts for professional services
without requiring competitive negotiation, provided the aggregate or the sum of all phases is not
expected to exceed $60,000.00.

Where small purchase procedures are adopted for construction, the procedures shall not waive
compliance with the Uniform State Building Code.

H. Upon a determination made in advance by the City and set forth in writing that the
purchase of goods, products or commodities from a public auction sale is in the best interests of
the public, such items may be purchased at the auction, including online public auctions.

L The purchase of goods or nonprofessional services, but not construction or professional
services, may be made by reverse auctioning. However, bulk purchases of commodities used in
road and highway construction and maintenance, and aggregates shall not be made by reverse
auctioning.

Similar to Virginia Code §2.2-4303

SEC. 18.1-7.1 Architectural and professional engineering term contracting; limitations.

A. A contract for architectural or professional engineering services relating to multiple
construction projects may be awarded by the City, provided (i) the projects require similar
experience and expertise, (ii) the nature of the projects is clearly identified in the Request for
Proposal, and (iii) the contract is limited to a term of one year or when the cumulative total
project fees reach the maximum authorized in this section, whichever occurs first.

Such contracts may be renewable for four additional one-year terms at the option of the City.

The fair and reasonable prices as negotiated shall be used in determining the cost of each project

performed.
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B. The sum of all projects performed in a one-year contract term shall not exceed
$500,000.00.
C. Competitive negotiations for such architectural or professional engineering services

contracts may result in awards to more than one offeror, provided (i) the Request for Proposal so
states and (ii) the City has established procedures for distributing multiple projects among the
selected contractors during the contract term. Such procedures shall prohibit requiring the
selected contractors to compete for individual projects based on price.

D. The fee for any single project shall not exceed $150,000.00.

Similar to Virginia Code §2.2-4301.1

SEC. 18.1-7.2 Job order contracting; limitations.

A. A job order contract may be awarded by the City for multiple jobs, provided (i) the jobs
require similar experience and expertise, (ii) the nature of the jobs is clearly identified in the
solicitation, and (iii) the contract is limited to a term of one year or when the cumulative total
project fees reach the maximum authorized in this section, whichever occurs first. Contractors
may be selected through either competitive sealed bidding or competitive negotiation.

B. Such contracts may be renewable for two additional one-year terms at the option of the
City. The fair and reasonable prices as negotiated shall be used in determining the cost of each
job performed, and the sum of all jobs performed in a one-year contract term shall not exceed $1
million. Individual job orders shall not exceed $500,000.00.

C. For the purposes of this section, any unused amounts from one contract term shall not be

carried forward to any additional term.

D. Order splitting with the intent of keeping a job order under the maximum dollar amounts

prescribed in subsection B is prohibited.
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E. The City shall not issue or use a job order, under a job order contract, solely for the
purpose of receiving professional architectural or engineering services that constitute the practice
of architecture or the practice of engineering as those terms are defined in §54.1-400. However,
professional architectural or engineering services may be included on a job order where such
professional services (i) are incidental and directly related to the job, (ii) do not exceed
$25,000.00 per job order, and (iii) do not exceed $75,000.00 per contract term.

Similar to Virginia Code §2.2-4303.2

SEC. 18.1-8 Joint and cooperative procurement.

A. The City may participate in, sponsor, conduct, or administer a joint procurement
agreement on behalf of or in conjunction with one or more other public bodies, or public
agencies or institutions or localities of the several states, of the United States or its territories, the
District of Columbia, the U. S. General Services Administration, or the Metropolitan Washington
Council of Governments, for the purpose of combining requirements to increase efficiency or
reduce administrative expenses in any acquisition of goods, services, or construction.

B. In addition, the City may purchase from another public body’s contract or from the
contract of the Metropolitan Washington Council of Governments or the Virginia Sheriffs’
Association even if it did not participate in the request for proposal or invitation to bid, if the
request for proposal or invitation to bid specified that the procurement was a cooperative
procurement being conducted on behalf of other public bodies, except for:

1. Contracts for architectural or engineering services; or

2. Construction, except for the installation of artificial turf and track surfaces, including all

associated and necessary construction, which shall not be subject to the limitations prescribed in
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approval of the City. In no event may be amount of any contract, without adequate
consideration, be increased for any purpose, including, but not limited to, relief of an offeror
from the consequences of an error in its bid or offer.

B. The City may extend the term of any existing contract for services to allow completion of
any work undertaken but not completed during the original term of the contract.

Similar to Code of Virginia §2.2-4309

SEC. 18.1-11 Discrimination prohibited; participation of small, women-owned, minority-
owned, and service disabled veteran-owned business and employment services
organization.

A. In the solicitation or awarding of contracts, the City shall not discriminate against a
bidder or offeror because of race, religion, color, sex, national origin, age, disability, status as a
service disabled veteran, or any other basis prohibited by state law relating to discrimination in
employment. Whenever solicitations are made, the City shall include businesses selected from a
list made available by the Department of Small Business and Supplier Diversity, which list shall
include all companies and organizations certified by the Department.

B. The City shall establish programs consistent with this chapter to facilitate the
participation of small businesses, businesses owned by women, minorities, and service disabled
veterans, and employment services organizations in procurement transactions. The programs
established shall be in writing and shall comply with the provisions of any enhancement or
remedial measures. Contracts and subcontracts awarded to employment services organizations
shall be credited toward the small business, women-owned, and minority-owned business
contracting and subcontracting goals of state agencies and contractors.

Similar to Code of Virginia §2.2-4310
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SEC. 18.1-12 Employment discrimination by contractor prohibited; required contract
provisions.

The City shall include in every contract of more than $10,000.00 the following provisions:

1. During the performance of this contract, the contractor agrees as follows:

a. The contractor will not discriminate against any employee or applicant for employment
because of race, religion, color, sex, national origin, age, disability, or other basis prohibited by
state law relating to discrimination in employment, except where there is a bona fide
occupational qualification reasonably necessary to the normal operation of the contractor. The
contractor agrees to post in conspicuous places, available to employees and applicants for
employment, notices setting forth the provisions of this nondiscrimination clause.

b. The contractor, in all solicitations or advertisements for employees placed by or on behalf
of the contractor, will state that such contractor is an equal opportunity employer.

C. Notices, advertisements and solicitations placed in accordance with federal law, rule or
regulation shall be deemed sufficient for the purpose of meeting the requirements of this section.
2. The contractor will include the provisions of the foregoing paragraphs a, b and ¢ in every

subcontract or purchase order of over $10,000.00, so that the provisions will be binding upon

each subcontractor or vendor.
Similar to Code of Virginia §2.2-4311

SEC. 18.1-13 Compliance with federal, state, and local laws and federal immigration law;

required contract provisions.

All public bodies shall provide in every written contract that the contractor does not, and shall

not during the performance of the contract for goods and services in the Commonwealth,
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knowingly employ an unauthorized alien as defined in the federal Immigration Reform and

Control Act of 1986.

Similar to Code of Virginia §2.2-4311.1

SEC. 18.1-14 Compliance with state law; foreign and domestic businesses authorized to
transact business in the Commonwealth.

A. The City shall include in every written contract a provision that a contractor organized as
a stock or nonstock corporation, limited liability company, business trust, or limited partnership
or registered as a registered limited liability partnership shall be authorized to transact business
in the Commonwealth as a domestic or foreign business entity if so required by Title 13.1 or
Title 50 or as otherwise required by law.

B. Pursuant to competitive sealed bidding or competitive negotiation, the City shall include
in the solicitation a provision that requires a bidder or offeror organized or authorized to transact
business in the Commonwealth pursuant to Title 13.1 or Title 50 to include in its bid or proposal
the identification number issued to it by the State Corporation Commission. Any bidder or
offeror that is not required to be authorized to transact business in the Commonwealth as a
foreign entity under Title 13.1 or Title 50 or as otherwise required by law shall include in its bid
or proposal a statement describing why the bidder or offeror is not required to be so authorized.
C. Any bidder or offeror described in subsection B that fails to provide the required
information shall not receive an award unless a waiver of this requirement and the administrative
policies and procedures established to implement this section is granted by the City.

D. Any business entity described in subsection A that enters into a contract with the City

pursuant to this chapter shall not allow its existence to lapse or its certificate of authority or
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registration to transact business in the Commonwealth, if so required under Title 13.1 or Title 50,
to be revoked or cancelled at any time during the term of the contract.

E. The City may void any contract with a business entity if the business entity fails to
remain in compliance with the provisions of this section.

Similar to Code of Virginia §2.2-4311.2

SEC. 18.1-15 Drug-free workplace to be maintained by contractor; required contract
provisions.

The City shall include in every contract over $10,000.00 the following provisions:

During the performance of this contract, the contractor agrees to (i) provide a drug-free
workplace for the contractor’s employees; (ii) post in conspicuous places, available to employees
and applicants for employment, a statement notifying employees that the unlawful manufacture,
sale, distribution, dispensation, possession, or use of a controlled substance or marijuana is
prohibited in the contractor’s workplace and specifying the actions that will be taken against
employees for violations of such prohibition; (iii) state in all solicitations or advertisements for
employees placed by or on behalf of the contractor that the contractor maintains a drug-free
workplace; and (iv) include the provisions of the foregoing clauses in every subcontract or
purchase order of over $10,000.00, so that the provisions will be binding upon each
subcontractor or vendor.

For the purposes of this section, “drug-free workplace” means a site for the performance of work
done in connection with a specific contract awarded to a contractor in accordance with this
chapter, the employees of whom are prohibited from engaging in the unlawful manufacture, sale,

distribution, dispensation, possession or use of any controlled substance or marijuana during the

performance of the contract.
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Similar to Code of Virginia §2.2-4312

SEC. 18.1-16 Use of brand names.

Unless otherwise provided in the Invitation to Bid, the name of a certain brand, make or
manufacturer shall not restrict bidders to the specific brand, make or manufacturer named and
shall be deemed to convey the general style, type, character, and quality of the article desired.
Any article that the public body in its sole discretion determines to be the equal of that specified,

considering quality, workmanship, economy of operation, and suitability for the purpose

intended, shall be accepted.

Similar to Code of Virginia §2.2-4315

SEC 18.1-17 Comments concerning specifications.

Every public body awarding public contracts shall establish procedures whereby comments
concerning specifications or other provisions in Invitations to Bid or Requests for Proposal can

be received and considered prior to the time set for receipt of bids or proposals or award of the

contract.

Similar to Code of Virginia §2.2-4316

SEC 18.1-18 Prequalification generally; prequalification for construction.

A. Prospective contractors may be prequalified for particular types of supplies, services,
insurance or construction, and consideration of bids or proposals limited to prequalified
contractors. Any prequalification procedure shall be established in writing and sufficiently in

advance of its implementation to allow potential contractors a fair opportunity to complete the

process.
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B. Any prequalification of prospective contractors for construction by the City shall be
pursuant to a prequalification process for construction projects adopted by the City. The process
shall be consistent with the provisions of this section.

The application form used in such process shall set forth the criteria upon which the
qualifications of prospective contractors will be evaluated. The application form shall request of
prospective contractors only such information as is appropriate for an objective evaluation of all
prospective contractors pursuant to such criteria. The form shall allow the prospective contractor
seeking prequalification to request, by checking the appropriate box, that all information
voluntarily submitted by the contractor pursuant to this subsection shall be considered a trade
secret or proprietary information subject to the provisions of subsection D.

In all instances in which the City requires prequalification of potential contractors for
construction projects, advance notice shall be given of the deadline for the submission of
prequalification applications. The deadline for submission shall be sufficiently in advance of the
date set for the submission of bids for such construction so as to allow the procedures set forth in
this subsection to be accomplished.

At least 30 days prior to the date established for submission of bids or proposals under the
procurement of the contract for which the prequalification applies, the City shall advise in
writing each contractor who submitted an application whether that contractor has been
prequalified. In the event that a contractor is denied prequalification, the written notification to
the contractor shall state the reasons for the denial of prequalification and the factual basis of
such reasons.

A decision by the City denying prequalification under the provisions of this subsection shall be

final and conclusive unless the contractor appeals the decision.
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C. The City may deny prequalification to any contractor only if the City finds one of the
following:

1. The contractor does not have sufficient financial ability to perform the contract that
would result from such procurement. If a bond is required to ensure performance of a contract,
evidence that the contractor can acquire a surety bond from a corporation included on the United
States Treasury list of acceptable surety corporations in the amount and type required by the City
shall be sufficient to establish the financial ability of the contractor to perform the contract
resulting from such procurement.

2. The contractor does not have appropriate experience to perform the construction project
in question.

3. The contractor or any officer, director or owner thereof has had judgments entered
against him within the past ten years for the breach of contracts for governmental or
nongovernmental construction, including, but not limited to, design-build or construction
management.

4. The contractor has been in substantial noncompliance with the terms and conditions of
prior construction contracts with the City without good cause. If the City has not contracted with
a contractor in any prior construction contracts, the City may deny prequalification if the
contractor has been in substantial noncompliance with the terms and conditions of comparable
construction contracts with another public body without good cause. The City may not utilize
this provision to deny prequalification unless the facts underlying such substantial
noncompliance were documented in writing in the prior construction project file and such

information relating thereto given to the contractor at that time, with the opportunity to respond.
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5. The contractor or any officer, director, owner, project manager, procurement manager or
chief financial official thereof has been convicted within the past ten years of a crime related to
governmental or nongovernmental construction or contracting.

6. The contractor or any officer, director or owner thereof is currently debarred pursuant to
an established debarment procedure from bidding or contracting by any public body, agency of
another state or agency of the federal government.

7. The contractor failed to provide to the City in a timely manner any information requested
by the City relevant to this subsection.

Similar to Code of Virginia §2.2-4317

SEC. 18.1-19 Negotiation with lowest responsible bidder.

Unless canceled or rejected, a responsive bid from the lowest responsible bidder shall be
accepted as submitted, except that if the bide from the lowest responsible bidder exceeds
available funds, the public body may negotiate with the apparent low bidder to obtain a contract
price within available funds. However, the negotiation may be undertaken only under conditions
and procedures described in writing and approved by the public body prior to issuance of the
Invitation to Bid and summarized therein.

Similar to Code of Virginia §2.2-4318

SEC. 18.1-20 Cancellation, rejection of bids; waiver of informalities.

A. An Invitation to Bid, a Request for Proposal, any other solicitation, or any and all bids or
proposals, may be canceled or rejected. The reasons for cancellation or rejection shall be made
part of the contract file. The City shall not cancel or reject an Invitation to Bid, a Request for
Proposal, any other solicitation, bid or proposal pursuant to this section solely to avoid awarding

a contract to a particular responsive and responsible bidder or offeror.
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B. The City may waive informalities in bids.

Similar to Code of Virginia §2.2-4319

SEC. 18.1-21 Exclusion of insurance bids prohibited.

Notwithstanding any other provisions of law, no insurer licensed to transact business of
insurance in the Commonwealth or approved t issue surplus lines insurance in the
Commonwealth shall be excluded from presenting an insurance bid proposal to a public body in
response to a request for proposal or an invitation to bid. Nothing in this section shall preclude a
public body from debarring a prospective insurer.

Similar to Code of Virginia §2.2-4320

SEC. 18.1-22 Debarment.

Prospective contractors may be debarred from contracting for particular types of supplies,
services, insurance or construction, for specified periods of time. Any debarment procedure shall
be established in writing by the City. Any debarment procedure may provide for debarment on
the basis of a contractor’s unsatisfactory performance for the City.

Similar to Code of Virginia §2.2-4321

SEC. 18.1-23 Purchase of flags of the United States and the Commonwealth by public
bodies.

Notwithstanding any provision of law to the contrary, whenever the City purchases a flag of the
United States of a flag of the Commonwealth for public use, such flag shall be made in the
United States from articles, materials, or supplies that are grown, produced, and manufactured in
the United States, if available.

Similar to Code of Virginia §2.2-4323.1

SEC. 18.1-24 Preference for Virginia products with recycled content and for Virginia

firms.

Page 27 of 62



90

A. In the case of a tie bid, preference shall be given to goods produced in Virginia, goods or
services or construction provided by Virginia persons, firms or corporations; otherwise the tie
shall be decided by lot.

B. Whenever the lowest responsive and responsive bidder is a resident of any other state and
such state under its laws allows a resident contractor of that state a percentage preference, a like
preference shall be allowed to the lowest responsive and responsible bidder who is a resident of
Virginia and is the next lowest bidder. If the lowest responsive and responsible bidder is a
resident of any other state and such state under its laws allows a resident contractor of that state a
price-matching preference, a like preference shall be allowed to responsive and responsible
bidders who are residents of Virginia. If the lowest bidder is a resident contractor of a state with
an absolute preference, the bid shall not be considered. The Department of General Services
shall post and maintain an updated list on its website of all states with an absolute preference for
their resident contractors and those states that allow their resident contractors a percentage
preference, including the respective percentage amounts. For purposes of compliance with this
section the City may rely upon the accuracy of the information posted on this website.

C. Notwithstanding the provisions of subsections A and B, in the case of a tie bid in
instances where goods are being offered, and existing price preferences have already been taken
into account, preference shall be given to the bidder whose goods contain the greatest amount of
recycled content.

D. For the purposes of this section, a Virginia person, firm or corporation shall be deemed to
be aresident of Virginia if such person, firm or corporation has been organized pursuant to
Virginia law or maintains a principal place of business within Virginia.

Similar to Code of Virginia §2.2-4324
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SEC. 18.1-25 Preference for local products and firms; applicability.

A. The City may, in the case of a tie bid, give preference to goods, services and construction
produced in the City or provided by persons, firms or corporations having principal places of
business in the City, if such a choice is available; otherwise the tie shall be decided by lot.

B. The provisions of this section shall apply to bids submitted pursuant to a written

Invitation to Bid.

Similar to Code of Virginia §2.2-4328

SEC. 18.1-26 Energy forward pricing mechanisms.

A. As used in this section, unless the context requires a different meaning:

“Energy” means natural gas, heating oil, propane, diesel fuel, unleaded fuel, and any other
energy source except electricity.

“Forward pricing mechanism” means either: (i) a contract or financial instrument that obliges the
City to buy or sell a specified quantity of energy at a future date at a set price or (ii) an option to
buy or sell the contract or financial instrument.

B. Notwithstanding any other law to the contrary but subject to available appropriation, the

City may use forward pricing mechanisms for budget risk reduction.

C. Forward pricing mechanism transactions shall be made only under the following
conditions:
1. The quantity of energy affected by the forward pricing mechanism shall not exceed the

estimated energy use for the City for the same period, which shall not exceed 48 months from the

trade date of the transaction; and

2. A separate account shall be established for operational energy for the City if using a

forward pricing mechanism.
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D. Before exercising the authority under this section, the City shall develop written policies
and procedures governing the use of forward pricing mechanisms and disclosure of the same to
the public.

E. Before exercising authority under subsection B, the City shall establish an oversight
process that provides for review of the City’s use of forward pricing mechanisms. The oversight
process shall include internal or external audit reviews; annual reports to, and review by, an
internal investment committee; and internal management control.

Similar to Code of Virginia §2.2-4329.1

SEC. 18.1-27 Withdrawal of bid due to error.

A. A bidder for a public construction contract, other than a contract for construction or
maintenance of public highways, may withdraw his bid from consideration if the price bid was
substantially lower than the other bids due solely to a mistake in the bid, provided the bid was
submitted in good faith, and the mistake was a clerical mistake as opposed to a judgment
mistake, and was actually due to an unintentional arithmetic error or an unintentional omission of
a quantity of work, labor or material made directly in the compilation of a bid, with unintentional
arithmetic error or unintentional omission can be clearly shown by objective evidence drawn
from inspection of original work papers, documents and materials used in the preparation of the
bid sought to be withdrawn.

If a bid contains both clerical and judgment mistakes, a bidder may withdraw his bid from
consideration if the price bid would have been substantially lower than the other bids due solely
to the clerical mistake, and was an unintentional arithmetic error or an unintentional omission of

a quantity of work, labor or material made directly in the compilation of a bid that shall be
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clearly shown by objective evidence drawn from inspection of original work papers, documents
and materials used in the preparation of a bid sought to be withdrawn.

B. One of the following procedures for withdrawal of a bid shall be selected by the City and
stated in the advertisement for bids:

1. The bidder shall give notice in writing of his claim of right to withdraw his bid within
two business days after the conclusion of the bid opening procedure and shall submit original
work papers of such notice; or

2. Where the City opens the bids one day following the time fixed for the submission of
bids, the bidder shall submit to the City his original work papers, documents and materials used
in the preparation of the bid at or prior to the time fixed for the opening of bids. The work
papers shall be delivered by the bidder in person or by registered mail. The bidder shall have
two hours after the opening of bids within which the claim in writing any mistake as defined
herein and withdraw his bid. The contract shall not be awarded by the City until the two-hour
period has elapsed.

Under these procedures, the mistake shall be proved only from the original work papers,
documents and materials delivered as required herein. The work papers, documents and
materials submitted by the bidder shall, at the bidder’s request, be considered trade secrets or

proprietary information.

C. The City may establish procedures for the withdrawal of bids for other than construction
contracts.
D. No bid shall be withdrawn under this section when the result would be the awarding of

the contract on another bid of the same bidder or of another bidder in which the ownership of the

withdrawing bidder is more than five percent.
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E. If a bid is withdrawn in accordance with this section, the lowest remaining bid shall be
deemed to be the low bid.

F. No bidder who is permitted to withdraw a bid shall, for compensation, supply any
material or labor to or perform any subcontract or other work agreement for the person or firm to
whom the contract is awarded or otherwise benefit, directly or indirectly, from the performance
of the project for which the withdrawn bid was submitted.

G. The City shall notify the bidder in writing within five business days of its decision
regarding the bidder’s request to withdraw the bid. If the City denies the withdrawal of a bid
under the provisions of this section, it shall state in such notice the reasons for its decision and
award the contract to such bidder at the bid price, provided such bidder is a responsible and
responsive bidder. At the same time that the notice is provided, the City shall return all work
papers and copies thereof that have been submitted by the bidder.

Similar to Code of Virginia §2.2-4330

SEC. 18.1-28 Contract pricing arrangements.

A. Except as prohibited in this section, public contracts may be awarded on a fixed price or
cost reimbursement basis, or on any other basis that is not prohibited.

B. Except in the case of emergency affecting the public health, safety, or welfare, no public
contract shall be awarded on the basis of cost plus a percentage of cost.

Similar to Code of Virginia §2.2-4331

SEC. 18.1- 29 Workers’ compensation requirements for construction contractors and
subcontractors.

No contractor shall perform any work on a construction project of the City unless he (i) has

obtained, and contains to maintain for the duration of the work, workers’ compensation coverage
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required pursuant to the provisions of Chapter 8 (§65.2-800 et seq.) of Title 65.2 and (ii)
provides prior to the award of contract, on a form furnished by the City, evidence of such
coverage.

Similar to Code of Virginia §2.2-4332

SEC. 18.1-30 Retainage on construction contracts.

A. In any public contract for construction that provides for progress payments in
installments based upon an estimated percentage of completion, the contractor shall be paid at
least ninety-five percent of the earned sum when payment is due, with no more than five percent
being retained to ensure faithful performance of the contract. All amounts withheld may be
included in the final payment.

B. Any subcontract for a public project that provides for similar progress payments shall be
subject to the provisions of this section.

Similar to Code of Virginia §2.2-4333

SEC. 18.1-31 Deposit of certain retained funds on certain contracts with local governments;
penalty for failure to timely complete.

A. The City, when contracting directly with contractors for public contracts of $200,000.00
or more for construction of highways, roads, streets, bridges, parking lots, demolition, clearing,
grading, excavating, paving, pile driving, miscellaneous drainage structures, and the installation
of water, gas, sewer lines and pumping stations where portions of the contract price are to be
retained, shall include in the Bid Proposal an option for the contractor to use an escrow account
procedure for utilization of the City’s retainage funds by so indicating in the space provided in
the proposal documents. In the event the contractor elects to use the escrow account procedure,

the escrow agreement form included in the Bid Proposal and Contract shall be executed and
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submitted to the City within fifteen calendar days after notification. If the escrow agreement
form is not submitted within the fifteen-day period, the contractor shall forfeit his rights to the
use of the escrow account procedure.

B. In order to have retained funds paid to an escrow agent, the contractor, the escrow agent,

and the surety shall execute an escrow agreement form. The contractor’s escrow agent shall be a

trust company, bank or savings institution with its principal office located in the Commonwealth.

The escrow agreement and all regulations adopted by the City entering into the contract shall be
substantially the same as that used by the Virginia Department of Transportation.

C. This section shall not apply to public contracts for construction for railroads, public
transit systems, runways, dams, foundations, installation or maintenance of power systems for
the generation and primary and secondary distribution of electric current ahead of the customer’s
meter, the installation or maintenance of telephone, telegraph or signal systems for public
utilities and the construction or maintenance of solid waste or recycling facilities and treatment
plants.

D. Any such public contract for construction with the City, which includes payment of
interest on retained funds, may require a provision whereby the contractor, exclusive of
reasonable circumstances beyond the control of the contractor stated in the contract, shall pay a
specified penalty for each day exceeding the completion date stated in the contract.

E. Any subcontract for such public project that provides for similar progress payments shall
be subject to the provisions of this section.

Similar to Code of Virginia §2.2-4334
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SEC. 18.1-32 Public construction contract provisions barring damages for unreasonable
delays declared void.

A. Any provision contained in any public construction contract that purports to waive,
release, or extinguish the rights of a contractor to recover costs or damages for unreasonable
delay in performing such contract, either on his behalf or on behalf of his subcontractor if and to
the extent the delay is caused by acts or omissions of the City, its agents or employees and due to
causes within their control shall be void and unenforceable as against public policy.

B. Subsection A shall not be construed to render void any provision of a public construction
contract that:

1. Allows the City to recover that portion of delay costs caused by the acts or omissions of

the contractor, or its subcontractors, agents or employees.

2. Requires notice of any delay by the party claiming the delay.

3. Provides for liquidated damages for the delay; or

4. Provides for arbitration of any other procedure designed to settle contract disputes.
C. A contractor making a claim against the City for costs or damages due to the alleged

delaying of the contractor in the performance of its work under any public construction contract
shall be liable to the City and shall pay it for a percentage of all costs incurred by the City in
investigating, analyzing, negotiating, litigating and arbitrating the claim, which percentage shall
be equal to the percentage of the contractor’s total delay claim that is determined through
litigation or arbitration to be false or to have no basis in law or in fact.

D. If the City denies a contractor’s claim for costs or damages due to the alleged delaying of
the contractor in the performance of work under any public construction contract, the City shall

be liable to and shall pay such contractor a percentage of all costs incurred by the contractor to
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investigate, analyze, negotiate, litigate and arbitrate the claim. The percentage paid by the City
shall be equal to the percentage of the contractor’s total delay claim for which the City’s denial is
determined through litigation or arbitration to have been made in bad faith.

Similar to Code of Virginia §2.2-4335

SEC. 18.1-33 Bid bonds.

A. Except in the case of emergency, all bids or proposals for nontransportation-related
construction contracts in excess of $500,000.00 shall be accompanied by a bid bond from a
surety company selected by the bidder that is authorized to do business in Virginia, as a
guarantee that if the contract is awarded to the bidder, he will enter in the contract for the work
mentioned in the bid. The amount of the bid bond shall not exceed five percent of the amount
bid.

B. For nontransportation-related construction contracts in excess of $100,000.00 but less
than $500,000.00, where the bid bond requirements are waived, prospective contractors shall be
prequalified for each individual project. However, the City may waive the requirement for
prequalification of a bidder with a current Class A contractor license for contracts in excess of
$100,000.00 but less than $300,000.00 upon a written determination made in advance by the City
that waiving the requirement is in the best interests of the locality. The City shall not enter into
more than 10 such contracts per year

C. No forfeiture under a bid bond shall exceed the lesser of (i) the difference between the
bid for which the bond was written and the next low bid, or (ii) the face amount of the bid bond.
D. Nothing in this section shall preclude the City from requiring bid bonds to accompany
bides or proposals for construction contracts anticipated to be less than $500,000.00 for

nontransportation-related projects.
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Similar to Code of Virginia §2.2-4336

SEC. 18.1-34 Performance and payment bonds.

A. Except as provided in subsection H, upon the award of any (i) public construction
contract exceeding $500,000.00 awarded to any prime contractor; (ii) construction contract
exceeding $500,000.00 awarded to any prime contractor requiring the performance of labor or
the furnishing of materials for buildings, structures or other improvements to real property
owned or leased by the City; (iii) construction contract exceeding $500,000.00 in which the
performance of labor or the furnishing of materials will be paid with public funds; or (iv)
transportation-related projects exceeding $350,000.00 that are partially or wholly funded by the
Commonwealth, the contractor shall furnish to the City the following bonds:

1. A performance bond in the sum of the contract amount conditioned upon the faithful
performance of the contract in strict conformity with the plans, specifications and conditions of
the contract.

2. A payment bond in the sum of the contract amount. The bond shall be for the protection
of claimants who have and fulfill contracts to supply labor or materials to the prime contractor to
whom the contract was awarded, or to any subcontractors, in furtherance of the work provided
for in the contract, and shall be conditioned upon the prompt payment for all materials furnished
or labor supplied or performed in the furtherance of the work.

As used in this subsection, “labor or materials” includes public utility services and reasonable
rentals of equipment, but only for periods when the equipment rented is actually used at the site.
B. For nontransportation-related construction contracts in excess of $100,000.00 but less
than $500,000.00, where the performance and payment bond requirements are waived,

prospective contractors shall be prequalified for each individual project. However, the City may
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waive the requirement for prequalification of a contractor with a current Class A contractor
license for contracts in excess of $100,000.00 but less than $300,000.00 upon a written
determination made in advance by the City and waiving the requirement is in the best interests of
the City. The City shall not enter into more than 10 such contracts per year.

C. Each of the bonds shall be executed by one or more surety companies selected by the
contractor that are authorized to do business in Virginia.

D. Bonds required for the contracts of the City shall be payable to the City.

E. Each of the bonds shall be filed with the City that awarded the contract, or a designated
office or official thereof.

F. Nothing in this section shall preclude the City from requiring payment or performance
bonds for construction contracts below $500,000.00 for nontransportation-related projects.

G. Nothing in this section shall preclude the contractor from requiring each subcontractor to
furnish a payment bond with surety thereon in the sum of the full amount of the contract with
such subcontractor conditioned upon the payment to all persons who have and fulfill contracts
that are directly with the subcontractor for performing labor and furnishing materials in the
prosecution of the work provided for in the subcontract.

H. The performance and payment bond requirements of subsection A for transportation-
related projects that are valued in excess of $250,000.00 but less than $350,000.00 may only be
waived by the City if the bidder provides evidence, satisfactory to the City, that a surety
company has declined an application from the contractor for performance or payment bond.

Similar to Code of Virginia §2.2-4337
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SEC. 18.1-35 Alternative forms of security.

A. In lieu of a bid, payment, or performance bond, a bidder my furnish a certified check,
cashier’s check, or cash escrow in the face amount required for the bond.

B. If approved by the attorney for the City, a bidder may furnish a personal bond, property
bond, or bank or savings institution’s letter of credit on certain designated funds in the face
amount required for the bid, payment, or performance bond. Approval shall be granted only

upon a determination that the alternative form of security proffered affords protection to the City

equivalent to a corporate surety’s bond.

Similar to Code of Virginia §2.2-4338

SEC. 18.1-36 Bonds on other than construction contracts.

The City may require bid, payment, or performance bonds for contracts for goods or services if
provided in the Invitation to Bid or Request for Proposal.

Similar to Code of Virginia §2.2-4339

SEC. 18.1-37 Action on performance bond.

No action against the surety on a performance bond shall be brought unless within one year after
(i) completion of the contract, including the expiration of all warranties and guarantees, or (ii)
discovery of the defect or breach of warranty that gave rise to the action.

Similar to Code of Virginia §2.2-4340

SEC. 18.1-38 Actions on payment bonds; waiver of right to sue.

A. Any claimant who has a direct contractual relationship with the contractor and who has
performed labor or furnished material in accordance with the contract documents in furtherance
of the work provided in any contract for which a payment bond has been given, and who has not
been paid in full before the expiration of 90 days after the day on which the claimant performed

the last of the labor or furnished the last of the materials for which he claims payment, may bring
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an action on the payment bond to recover any amount due him for the labor or material. The
oblige named in the bond need not be named a party to the action.

B. Any claimant who has a direct contractual relationship with any subcontractor but who
has no contractual relationship, express or implied, with the contractor, may bring an action on
the contractor’s payment bond only if he has given written notice to the contractor within 90
days form the day on which the claimant performed the last of the labor or furnished the last of
the materials for which he claims payment, stating with substantial accuracy the amount claimed
and the name of the person for whom the work was performed or to whom the material was
furnished. Notice to the contractor shall be served by registered or certified mail, postage
prepaid, in an envelope addressed to such contractor at any place where his office is regularly
maintained for the transaction of business. Claims for sums withheld as retainages with respect
to labor performed or materials furnished, shall not be subject to the time limitations stated in
this subsection.

C. Any action on a payment bond shall be brought within one year after the day on which
the person bringing such action last performed labor or last furnished or supplied materials.

D. Any wavier of the right to sue on the payment bond required by this section shall be void
unless it is in writing, signed by the person whose right is waived, and executed after such person
has performed labor or furnished material in accordance with the contract documents.

Similar to Code of Virginia §2.2-4341

SEC. 18.1-39 Public inspection of certain records.

A. Except as provided in this section, all proceedings, records, contracts and other public

records relating to procurement transactions shall be open to the inspection of any citizen, or any
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interested person, firm or corporation, in accordance with the Virginia Freedom of Information
Act (§2.2-3700 et seq.).

B. Cost estimates relating to a proposed procurement transaction by or for the City shall not
be open to public inspection.

C. Any competitive sealed bidding bidder, upon request, shall be afforded the opportunity to
inspect bid records within a reasonable time after the opening of all bids but prior to award,
except in the event that the City decides not to accept any of the bids and to reopen the contract.
Otherwise, bid records shall be open to public inspection only after award of the contract.

D. Any competitive negotiation offeror, upon request, shall be afforded the opportunity to
inspect proposal records within a reasonable time after the evaluation and negotiations of
proposals are completed but prior to award, except in the event the City decides not to accept any
of the proposals and to reopen the contract. Otherwise, proposal records shall be open to public
inspection only after award of the contract.

E. Any inspection of procurement transaction records under this section shall be subject to
reasonable restrictions to ensure the security and integrity of the records.

F. Trade secrets or proprietary information submitted by a bidder, offeror or contractor in
connection with a procurement transaction or prequalification application submitted not be
subject to the Virginia Freedom of Information Act (§2.2-3700 et seq.; however, the bidder,
offeror or contractor shall (i) invoke the protections of this section prior to or upon submission of
the data or other materials, (ii) identify the data or other materials to be protected, and (iii) state
the reasons why protection is necessary.

Similar to Code of Virginia §2.2-4342
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ARTICLE 3. EXEMPTIONS AND LIMITATIONS.
SEC. 18.1-40 Permitted contracts with certain religious organizations; purpose; limitations.
A. For the purposes of this section, “faith-based organization” means a religious
organization that is or applies to be a contractor to provide goods or services for programs
funded by the block grant provided pursuant to the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996, P.L. 104-193.
B. The City, in procuring goods or services, or in making disbursements pursuant to this
section, shall not (i) discriminate against a faith-based organization on the basis of the
organization’s religious character or (ii) impose conditions that (a) restrict the religious character
of the faith-based organization, except as provided in subsection E, or (b) impair, diminish, or
discourage the exercise of religious freedom by the recipients of such goods, services, or
disbursements.
C. Public bodies shall ensure that all invitations to bid, requests for proposals, contracts, and
purchase orders prominently display a nondiscrimination statement indicating that the public
body does not discriminate against faith-based organizations.
D. A faith-based organization contracting with the City (i) shall not discriminate against any
recipient of goods, services, or disbursements made pursuant to a contract authorized by this
section on the basis of the recipient’s religion, religious belief, refusal to participate in a religious
practice, or on the basis of race, age, color, gender or national origin and (ii) shall be subject to
the same rules as other organizations that contract with public bodies to account for the use of
the funds provided; however, if the faith-based organization segregates public funds into separate

accounts, only the accounts and programs funded with public funds shall be subject to audit by
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the public body. Nothing in clause (ii) shall be construed to supersede or otherwise override any
other applicable state law.

E. Consistent with the Personal Responsibility and Work Opportunity Reconciliation Act of
1996, P.L. 104-193, funds provided for expenditure pursuant to contracts with the City shall not
be spent for religious worship, instruction, or proselytizing; however, this prohibition shall apply
to expenditures pursuant to contacts, if any, for the services of chaplains.

F. Nothing in this section shall be construed as barring or prohibiting a faith-based
organization from any opportunity to make a bid or proposal or contract on the grounds that the
faith-based organization has exercised the right, as expressed in 42 U.S.C. (§2000 e-1 ef seq.), to
employ persons of a particular religion.

G. If an individual, who applies for or receives goods, services, or disbursements provided
pursuant to a contract between the City and a faith-based organization, objects to the religious
character of the faith-based organization from which the individual receives or would receive the
goods, services, or disbursements, the City shall offer the individual, within a reasonable period
of time after the date of his objection, access to equivalent goods, services or disbursements from
an alternative provider.

The City shall provide to each individual who applies for or receives goods, services, or
disbursements provided pursuant to a contract between a public body and a faith-based
organization a notice in bold face type that states: “Neither the public body’s selection of a
charitable or faith-based provider of services nor the expenditure of funds under this contract is
an endorsement of the provider’s charitable or religious character, practices, or expression. No
provider of services may discriminate against you on the basis of religion, a religious belief, or

your refusal to actively participate in a religious practice. If you object to a particular provider
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because of its religious character, you may request assignment to a different provider. If you
believe that your rights have been violated, please discuss the complaint with your provider or
notify the appropriate person as indicated in this form.”

Similar to Code of Virginia §2.2-4343.1

SEC 18.1-41 Exemptions from competition for certain transactions.

A. The City may enter into contracts without compensation for:
1. The purchase of goods or services that are produced or performed by:
a. Persons, or in schools or workshops, under the supervision of the Virginia Department

for the Blind and Vision Impaired; or

b. Employment services organizations that offer transitional or supported employment
services serving individuals with disabilities.

2. The purchase of legal services, provided that the pertinent provisions of this chapter
remain applicable to expert witnesses or other services associated with litigation or regulatory
proceedings.

B. An industrial development authority or regional industrial facility authority may enter
into contracts without competition with respect to any item of cost of “authority facilities” or

“facilities” as defined in §15.2-4902 or “facility” as defined in §15.2-6400.

C. A community development authority formed pursuant to Article 6 (§15.2-5152 et seq.) of

Chapter 51 of Title 15.2, with members selected pursuant to such article, may enter into contracts

without competition with respect to the exercise of any of its powers permitted by §15.2-5158.
However, this exception shall not apply in cases where any public funds other than special
assessments and incremental real property taxes levied pursuant to §15.2-5158 are used as

payment for such contract.
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Similar to Code of Virginia §2.2-4344
SEC. 18.1-42 Exemptions from competitive sealed bidding and competitive negotiation for
certain transactions; limitations.
A. The City may enter into contracts without competitive sealed bidding or competitive
negotiation with public bodies administering public assistance and social services programs as
defined in §63.2-100, community services as defined in §37.2-100, or any public body
purchasing services under the Children’s Services Act (§2.2-5200 et. seq.) or the Virginia
Juvenile Community Crime Control Act (§16.1-309.2 et seq.) for goods or personal services for
direct use by the recipients of such programs if the procurement is made for an individual
recipient. Contracts for the bulk procurement of goods or services for the use of recipients shall
not be exempted from the requirements of §2.2-4303.
B. No contract for the construction of any building or for an addition to or improvement to
an existing building by the City for which state funds of not more than $50,000.00 in the
aggregate or for the sum of all phases of a contract or project either by appropriation, grant-in-
aid or loan, are used or are to be used for all or part of the cost of construction shall be let except
after competitive sealed bidding or after competitive negotiation.
Similar to Code of Virginia §2.2-4345

ARTICLE 4. PROMPT PAYMENT
SEC. 18.1-43 Prompt payment of bills.
The City shall promptly pay for the completed delivered goods or services by the required
payment date. The required payment date shall be either: (I0 the date on which payment is due

under the terms of the contract for the provision of the goods or services; or (ii) if a date is not
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established by contract, not more than forty-five days after goods or services are received or not
more than forty-five days after the invoice is rendered, whichever is later.

Separate payment dates may be specified for contracts under which goods or services are
provided in a series of partial executions or deliveries to the extent that the contract provides for
separate payment for partial execution or delivery.

Within twenty days after the receipt of the invoice or goods or services, the City shall notify the
supplier of any defect or impropriety that would prevent payment by the payment date.

Unless otherwise provided under the terms of the contract for the provision of goods or services,
if the City fails to pay by the payment date, the City shall pay finance charges assessed by the
supplier that shall not exceed one percent per month.

The provisions of this section shall not apply to the late payment provisions in any public utility
tariffs or public utility negotiated contracts.

Similar to Code of Virginia §2.2-4352

SEC. 18.1-44 Date of postmark deemed to be date payment is made.

In those cases where payment is made by mail, the date of postmark shall be deemed to be the
date payment is made for purposes of this chapter.

Similar to Code of Virginia §2.2-4353

SEC. 18.1-45 Payment clauses to be included in contracts.

Any contract awarded by the City shall include:

1. The payment clause that obligates the contractor to take one of the two following actions
within seven days after receipt of amounts paid to the contractor by the City for work performed
by the subcontractor under that contract:

a. Pay the subcontractor for the proportionate share of the total payment received from the

City attributable to the work performed by the subcontractor under that contract; or
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b. Notify the City and subcontractor, in writing, of his intention to withhold all or part of the
subcontractor’s payment with the reason for nonpayment.

2. A payment clause that requires (i) individual contractors to provide their social security
numbers and (ii) proprietorships, partnerships, and corporations to provide their federal
identification numbers.

3. An interest clause that obligates the contractor to pay interest to the subcontractor on all
amounts owed by the contractor that remain unpaid after seven days following receipt by the
contractor of payment from the City for work performed by the subcontractor under that
contract, except for amounts withheld as slowed in subdivision 1.

4. An interest rate clause stating, “Unless otherwise provided under the terms of this
contract, interest shall accrue at the rate of one percent per month.”

Any such contract awarded shall further require the contractor to include in each of its
subcontracts a provision requiring each subcontractor to include or otherwise be subject to the
same payment and interest requirements with respect to each lower-tier subcontractor.

A contractor’s obligation to pay an interest charge to a subcontractor pursuant to the payment
clause in this section shall not be construed to be an obligation of the City. A contract
modification shall not be made for the purpose of providing reimbursement for the interest

charge. A cost reimbursement claim shall not include any amount for reimbursement for the

interest charge.

Similar to Code of Virginia §2.2-4354
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ARTICLE 5. REMEDIES
SEC. 18.1-46 Ineligibility.
A. Any bidder, offeror or contractor refused permission to participate, or disqualified from
participation, in public contracts shall be notified in writing. Prior to the issuance of a written
determination of disqualification or ineligibility, the City shall (i) notify the bidder in writing of
the results of the evaluation, (ii) disclose the factual support for the determination, and (iii) allow
the bidder an opportunity to inspect any documents that relate to the determination, if so
requested by the bidder within five business days after receipt of the notice.
Within ten business days after receipt of the notice, the bidder may submit rebuttal information
challenging the evaluation. The City shall issue its written determination of disqualification or
ineligibility based on all information in the possession of the City, including any rebuttal
information, within five business days of the date the City received such rebuttal information.
If the evaluation reveals that the bidder, offeror or contractor should be allowed permission to
participate in the public contract, the City shall cancel the proposed disqualification action. If
the evaluation reveals that the bidder should be refused permission to participate, or disqualified
from participation, in the public contract, the City shall so notify the bidder, offeror or
contractor. The notice shall state the basis for the determination, which shall be final unless the
bidder appeals the decision within ten days after receipt of the notice by invoking administrative
procedures, if available, or in the alternative by instituting legal action.
B. If, upon appeal, it is determined that the action taken was arbitrary or capricious, or not in

accordance with the Constitution of Virginia, applicable state law or regulations, the sole relief

shall be restoration of eligibility.

Similar to Code of Virginia §2.2-4357
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SEC. 18.1-47 Appeal of denial of withdrawal of bid.

A. A decision denying withdrawal of bid under the provisions of Sec. 18.1-27 shall be final
and conclusive unless the bidder appeals the decision within ten days after receipt of the decision
by invoking administrative procedures meeting the standards of Sec. 18.1-52, if available, or in
the alternative by instituting legal action as provided in Sec. 18.1-52.

B. If no bid bond was posted, a bidder refused withdrawal of a bid, prior to appealing, shall
deliver to the public body a certified check or cash bond in the amount of the difference between
the bid sought to be withdrawn and the next low bid. Such security shall be released only upon a
final determination that the bidder was entitled to withdraw the bid.

C. If, upon appeal, it is determined that the decision refusing withdrawal of the bid was not
(1) an honest exercise of discretion, but rather was arbitrary or capricious or (ii) in accordance
with the Constitution of Virginia, applicable state law or regulation, or the terms and conditions
of the Invitation to Bid, the sole relief shall be withdrawal of the bid.

Similar to Code of Virginia §2.2-4358

SEC. 18.1-48 Determination of nonresponsibility.

A. Following public opening and announcement of bids received on an Invitation to Bid, the
City shall evaluate the bids in accordance with element 4 of the process for competitive sealed
bidding. At the same time, the City shall determine whether the apparent low bidder is
responsible. If the City so determines, then it may proceed with an award in accordance with
element 5 of the process for competitive sealed bidding. If the City determines that the apparent
low bidder is not responsible, it shall proceed as follows:

1. Prior to the issuance of a written determination of nonresponsibility, the City shall (i)

notify the apparent low bidder in writing of the results of the evaluation, (ii) disclose the factual

Page 49 of 62

111



112

support for the determination, and (iii) allow the apparent low bidder an opportunity to inspect
any documents that relate to the determination, if so requested by the bidder within five business
days after receipt of the notice.

2. Within ten business days after receipt of the notice, the bidder may submit rebuttal
information challenging the evaluation. The City shall issue its written determination of
responsibility based on all information in the possession of the City, including any rebuttal
information, within five business days of the date the City received the rebuttal information. At
the same time, the City shall notify, with return receipt requested, the bidder in writing of its
determination.

3, Such notice shall state the basis for the determination, which shall be final unless the
bidder appeals the decision within ten days after receipt of the notice by invoking administrative
procedures, if available, or in the alternative by instituting legal action.

The provisions of this subsection shall not apply to procurements involving the prequalification
of bidders and the rights of any potential bidders under such prequalification to appeal a decision
that such bidders are not responsible.

B. If, upon appeal it is determined that the decision of the public body was not (i) an honest
exercise of discretion, but rather was arbitrary or capricious or (ii) in accordance with the
Constitution of Virginia, applicable state law or regulation, or the terms or conditions of the
Invitation to Bid, and the award of the contract in question has not been made, the sole relief
shall be a finding that the bidder is a responsible bidder for the contract in question or directed
award.

If it is determined that the decision of the public body was not an honest exercise of discretion,

but rather was arbitrary or capricious or not in accordance with the Constitution of Virginia,
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applicable state law or regulation, or the terms or conditions of the Invitation to Bid, and an
award of the contract has been made, the relief shall be as set forth in subsection B of 18.1-49.

C. Nothing contained in this section shall be construed to require the City, when procuring
by competitive negotiation, to furnish a statement of the reasons why a particular proposal was
not deemed to be the most advantageous.

Similar to Code of Virginia §2.2-4355

SEC 18.1-49 Protest of award or decision to award.

A. Any bidder or offeror, who desires to protest the award or decision to award a contract
shall submit the protest in writing to the City no later than ten days after the award or the
announcement of the decision to award, whichever occurs first. Public notice of the award or the
announcement of the decision to award shall be given by the City in the manner prescribed in the
terms and conditions of the Invitation to Bid or Request for Proposal. Any potential bidder or
offeror on a contract negotiated on a sole source or emergency basis who desires to protest the
award or decision to award such contract shall submit the protest in the same manner no later
than ten days after posting or publication of the notice of such contract. However, if the protest
of any actual or potential bidder or offeror depends in whole or in part upon information
contained in public records pertaining to the procurement transaction that are subject to
inspection under 18.1-7, then the time within which the protest shall be submitted shall expire
ten days after those records are available for inspection by such bidder or offeror, or at such later
time as provided in this section. No protest shall lie for a claim that the selected bidder or offeror
is not a responsible bidder or offeror. The written protest shall include the basis for the protest
and the relief sought. The City shall issue a decision in writing within ten days stating the

reasons for the action taken. This decision shall be final unless the bidder or offeror appeals
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within ten days of receipt of the written decision by invoking administrative procedure meeting
the standards of Sec. 18.1-52, if available, or in the alternative by instituting legal action as
provided in Sec. 18.1-52. Nothing in this subsection shall be construed to permit a bidder to
challenge the validity of the terms or conditions of the Invitation to Bid or Request for Proposal.
B. If prior to an award it is determined that the decision to award is arbitrary or capricious,
then the sole relief shall be a finding to that effect. The City shall cancel the proposed award to
revise it to comply with the law. If, after an award, it is determined that an award of a contract
was arbitrary or capricious, then the sole relief shall be hereinafter provided.

Where the award has been made but performance has not begun, the performance of the contract
may be enjoined. Where the award has been made and the performance has begun, the City may
declare the contract void upon a finding that this action is in the best interest of the public.
Where a contract is declared void, the performing contractor shall be compensated for the cost of
performance up to the time of such declaration. In no event shall the performing contractor be
entitled to lost profits.

C. Where the City determines, after a hearing held following reasonable notice to all
bidders, that there is probable cause to believe that a decision to award was based on fraud or
corruption or on an act in violation of this chapter, the public body, designated official or appeals
board may enjoin the award of the contract to a particular bidder.

Similar to Code of Virginia §2.2-4360

SEC. 18.1-50 Effect of appeal upon contract.

Pending final determination of a protest or appeal, the validity of a contract awarded and
accepted in good faith in accordance with this chapter shall not be affected by the fact that a

protest or appeal has been filed.
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Similar to Code of Virginia §2.2-4361

SEC. 18.1-51 Stay of award during protest.

An award need not be delayed for the period allowed a bidder or offeror to protest, but in the
event of a timely protest, or the filing of a timely legal action, no further action to award the
contract shall be taken unless there is a written determination that proceeding without delay is
necessary to protect the public interest or unless the bid or offer would expire.

Similar to Code of Virginia §2.2-4362

SEC. 18.1-52 Contractual disputes.

A. Contractual claims, whether for money or other relief, shall be submitted in writing no
later than 60 days after final payment. However, written notice of the contractor’s intention to
file a claim shall be given at the time of the occurrence or beginning of the work upon which the
claim is based. Nothing herein shall preclude a contract from requiring submission of an invoice
for final payment within a certain time after completion and acceptance of the work or
acceptance of the goods. Pendency of claims shall not delay payment of amounts agreed due in
the final payment.

B. The City shall include in its contracts a procedure for consideration of contractual claims.
Such procedure, which may be contained in the contract or may be specifically incorporated into
the contract by reference and made available to the contractor, shall establish a time for a final
decision in writing by the public body. If the public body has established administrative
procedures, such procedures shall be contained in the contract or specifically incorporated in the
contract by reference and made available to the contractor.

C. If, however, the City fails to include in its contracts a procedure for consideration of

contractual claims, the following procedure shall apply;
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1. Contractual claims, whether for money or other relief, shall be submitted in writing no
later than 60 days after receipt of final payment; however, written notice of the contractor’s
intention to file a claim shall be given at the time of the occurrence or at the beginning of the
work upon which the claim is based.

2. No written decision denying a claim or addressing issues related to the claim shall be
considered a denial of the claim unless the written decision is signed by the City Manager or his
designee. The contractor may not institute legal action prior to receipt of the final written
decision on the claim unless the City fails to render a decision within 90 days of submission of
the claim. Failure of the public body to render a decision within 90 days shall not result in the
contractor being awarded the relief claimed or in any other relief or penalty. The sole remedy for
the City’s failure to render a decision within 90 days shall be the contractor’s right to institute
immediate legal action.

D. A contractor may not invoke administrative procedures, if available, or institute legal
action, prior to receipt of the City’s decision on the claim, unless the City fails to render such
decision within the time specified in the contract, or, if not time is specified, then within the time
provided by subsection C. A failure of the City to render a final decision within the time
provided in subsection C shall be deemed a final decision denying the claim by the public body.
E. The decision of the City shall be final and conclusive unless the contractor appeals within
six months of the date of the final decision on the claim by the City by invoking administrative
procedures, if available, or in the alternative by instituting legal action.

Similar to Code of Virginia §2.2-4363
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SEC. 18.1-53 Legal actions.

A. A bidder or offeror, actual or prospective, who is refused permission or disqualified from
participation in bidding or competitive negotiation, or who is determined not to be a responsible
bidder or offeror for a particular contract, may bring an action in the Circuit Court for Wise
County and The City of Norton challenging that decision, which shall be reversed only if the
petitioner establishes that the decision was not (i) an honest exercise of discretion, but rather was
arbitrary or capricious; (ii) in accordance with the Constitution of Virginia, applicable state law
or regulations, or the terms or conditions of the Invitation to Bid; or (iii) in the case of denial of
prequalification, based upon the criteria for denial of prequalification. In the event the apparent
low bidder, having been previously determined by the public body to be not responsible is found
by the court to be a responsible bidder, the court may direct the public body to award the contract
to such bidder in accordance with the requirements of this section and the Invitation to Bid.

B. A bidder denied withdrawal of a bid may bring an action in the Circuit Court for Wise
County and the City of Norton challenging that decision, which shall be reversed only if the
bidder established that the decision of the City was not (i) an honest exercise of discretion, by
rather was arbitrary or capricious and (ii) in accordance with the Constitution of Virginia,
applicable state law or regulation, or the terms and conditions of the Invitation to Bid.

C. A bidder, offeror or contractor, or a potential bidder or offeror on a contract negotiated on
a sole source or emergency basis in the manner, may bring an action in the Circuit Court for
Wise County and the City of Norton challenging a proposed award or the award of a contract,
which shall be reversed only if the petitioner establishes that the proposed award or the award is

not (i) an honest exercise of discretion, but rather is arbitrary or capricious or (ii) in accordance
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with the Constitution of Virginia, applicable state law or regulation, or the terms and conditions
of the Invitation to Bid or Request for Proposal.

D. If injunctive relief is granted, the court, upon request of the City, shall require the posting
of reasonable security to protect the public body.

E. A contractor may bring an action involving a contract dispute with the City only in the
Circuit Court for Wise County and the City of Norton.

F. A bidder, offeror or contractor need not utilize administrative procedures if available, but
if those procedures are invoked by the bidder, offeror or contractor, the procedures shall be
exhausted prior to instituting legal action concerning the same procurement transaction unless
the public body agrees otherwise.

G. Nothing herein shall be construed to prevent the City from instituting legal action against
a contractor.

Similar to Code of Virginia §2.2-4363

SEC. 18.1-54 Administrative appeals procedure.

A. The City may establish an administrative procedure for hearing (i) protests of a decision
to award or an award, (ii) appeals from refusals to allow withdrawal of bids, (iii) appeals from
disqualifications and determination of nonresponsibility, and (iv) appeals from decisions on
disputes arising during the performance of a contract, or (v) any of these. Such administrative
procedure shall provide for a hearing before a disinterested person or panel, the opportunity to
present pertinent information and the issuance of a written decision containing findings of fact.
The disinterest person or panel shall not be an employee of the governmental entity against
whom the claim has been filed. The findings of fact shall be final and conclusive and shall not

be set aside unless the same are (a) fraudulent, arbitrary or capricious; (b) so grossly erroneous as
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to imply bad faith; or (c) in the case of denial of prequalification, the findings were not based
upon the criteria for denial of prequalification. No determination on an issue of law shall be final
if appropriate legal action is instituted in a timely manner.
B. Any party to the administrative procedure, including the public body, shall be entitled to
institute judicial review if such action is brought within thirty days of receipt of the written
decision.
Similar to Code of Virginia §2.2-4365
SEC. 18.1-55 Alternative dispute resolution.
The City may enter into agreements to submit disputes arising from contracts entered into
pursuant to this chapter to arbitration and utilize mediation and other alternative dispute
resolution procedures.
Similar to Code of Virginia §2.2-4366

ARTICLE 6. ETHICS IN PUBLIC CONTRACTING
SEC. 18.1-56 Purpose.
The provisions of this article supplement, but shall not supersede, other provisions of law
including, but not limited to, the State and Local Government Conflict of Interests Act (§2.2-
3100 et seq.), the Virginia Governmental Frauds Act (§18.2-498.1 et seq.) and Articles 2 (§18.2-
438 et seq) and 3 (§18.2-446 et seq.) of Chapter 10 of Title 18.2.
The provisions of this article shall apply notwithstanding the fact that the conduct described may
not constitute a violation of the State and Local Government Conflict of Interests Act.

Similar to Code of Virginia §2.2-4367
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SEC. 18.1-57 Definitions.

As used in this article:

“Immediate family” means a spouse, children, parents, brothers and sisters, and any other person
living in the same household as the employee.

“Official responsibility” means administrative or operating authority, whether intermediate or
final, to initiate, approve, disapprove or otherwise affect a procurement transaction, or any claim
resulting therefrom.

“Pecuniary interest arising from the procurement” means a personal interest in a contract as
defined in the State and Local Government Conflict of Interests Act (§2.2-3100 et seq.).
“Procurement transaction” means all functions that pertain to the obtaining of any goods,
services or construction, including description of requirements, selection and solicitation of
sources, preparation and award of contract, and all phases of contract administration.

“Public employee” means any person employed by the City, including elected officials or
appointed members of governing bodies.

Similar to Code of Virginia §2.2-4368

SEC. 18.1-58 Proscribed participation by public employees in procurement transactions.
Except as may be specifically allowed elsewhere in this chapter, no public employee having
official responsibility for a procurement transaction shall participate in that transaction on behalf
of the City when the employee knows that:

L. The employee is contemporaneously employed by a bidder, offeror or contractor
involved in the procurement transaction.

2. The employee, the employee’s partner, or any member of the employee’s immediate

family holds a position with a bidder, offeror or contractor such as an officer, director, trustee,
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partner or the like, or is employed in a capacity involving personal and substantial participation
in the procurement transaction, or owns or controls an interest of more than five percent.

3. The employee, the employee’s partner, or any member of the employee’s immediate
family has a pecuniary interest arising from the procurement transaction; or

4. The employee, the employee’s partner, or any member of the employee’s immediate

family is negotiating, or has an arrangement concerning, prospective employment with a bidder,

offeror or contractor.

Similar to Code of Virginia §2.2-4369

SEC. 18.1-59 Disclosure of subsequent employment.

No public employee or former public employee having official responsibility for procurement
transactions shall accept employment with any bidder, offer or contactor with whom the
employee or former employee dealt in an official capacity concerning procurement transactions
for a period of one year from the cessation of employment by the City unless the employee or

former employee provides written notification to the City prior to the commencement by that

bidder, offeror or contractor.

Similar to Code of Virginia §2.2-4370

SEC. 18.1-60 Prohibition on solicitation or acceptance of gifts; gifts by bidders, offerors,
contractor or subcontractors prohibited.

A. No public employee having official responsibility for a procurement transaction shall
solicit, demand, accept or agree to accept from a bidder, offeror, contractor or subcontractor any
payment, loan, subscription, advance, deposit of money, services or anything of more than

nominal or minimal value, present or promised, unless consideration of substantially equal or
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greater value is exchanged. The City may recover the value of anything conveyed in violation of
this subsection.

B. No bidder, offeror, contractor or subcontractor shall confer upon an public employee
having official responsibility for a procurement transaction any payment, loan, subscription,
advance, deposit of money, services or anything of more than nominal value, present or
promised, unless consideration of substantially equal or greater value is exchanged.

Similar to Code of Virginia §2.2-4371

SEC. 18.1-61 Kickbacks.

A. No contractor or subcontractor shall demand or receive from any of his suppliers or his
subcontractors, as an inducement for the award of a subcontract or order, any payment, loan,
subscription, advance, deposit of money, services or anything, present or promised, unless

consideration of substantially equal or greater value is exchanged.

B. No subcontractor or supplier shall make, or offer to make, kickbacks as described in this
section.
C. No person shall demand or receive any payment, loan, subscription, advance, deposit of

money, services or anything of value in return for an agreement not to compete on a public
contract.

D. If a subcontractor or supplier makes a kickback or other prohibited payment as described
in this section, the amount thereof shall be conclusively presumed to have been included in the
price of the subcontract or order and ultimately borne by the public body and shall be
recoverable from both the maker and recipient. Recovery from one offending party shall not
preclude recovery from other offending parties.

Similar to Code of Virginia §2.2-4372
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SEC. 18.1-62 Participation in bid preparation; limitation on submitting bid for same
procurement.

No person who, for compensation, prepares an invitation to bid or request for proposal for or on
behalf of the City shall (i) submit a bid or proposal for that procurement or any portion thereof or
(ii) disclose to any bidder or offeror information concerning the procurement that is not available
to the public. However, the City may permit such person to submit a bid or proposal for that
procurement or any portion thereof if the City determines that the exclusion of the person would
limit the number of potential qualified bidders or offerors in a manner contrary to the best
interests of the City.

Similar to Code of Virginia §2.2-4373

SEC. 18.1-63 Purchase of building materials, etc., from architect or engineer prohibited.

A. No building materials, supplies or equipment for any building or structure by or for the
City shall be sold by or purchased from any person employed as an independent contractor by
the City to furnish architectural or engineering services, but not construction, for such building or
structure or from any partnership, association or corporation in which such architect or engineer
has a personal interest.

B. No building materials, supplies or equipment for any building or structure constructed by
or for the City shall be sold by or purchased from any person who has provided or is currently
providing design services specifying a sole source for such materials, supplies or equipment to
be used in the building or structure to the independent contractor employed by the City to furnish
architectural or engineering services in which such person has a person interest.

The provisions of subsections A and B shall not apply in cases of emergency.

Similar to Code of Virginia §2.2-4374
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SEC. 18.1-64 Misrepresentations prohibited.

No public employee having official responsibility for a procurement transaction shall knowingly
falsify, conceal, or misrepresent a material fact; knowingly make any false, fictitious or
fraudulent statements or representations; or make or use any false writing or document knowing
it to contain any false, fictitious or fraudulent statement or entity.

Similar to Code of Virginia §2.2-4376

SEC. 18.1-65 Penalty for violation.

Any person convicted of a willful violation of any provision of this article shall be guilty of a
Class 1 misdemeanor. Upon conviction, any public employee, in addition to any other fine or
penalty provided by law, shall forfeit his employment.

Similar to Code of Virginia §2.2-4377
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